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CURRENT EVENTS. 





Rewarps ror Detection or CrimE—THE 
WaitecHaret ‘‘ Horror.’’—All readers of 
newspapers are familiar with the details of 
the series of mysterious and atrocious mur- 
ders recently perpetrated in London and 
generally known as ‘‘ The Whitechapel Hor- 
ror.’ As we may fairly presume that our 
subscribers read the newspapers as well as 
the JouRNAL, we have no doubt that they 
know as much about the matter as we do, 
and, therefore, we have nothing further to say 
upon the subject, except to note the discus- 
sion to which it has given rise, on the aues- 
tion whether public policy requires or per- 
mits the offering by the government of re- 
wards for the detection or conviction of as- 
sassins and other atrocious criminals. 

It is conceded on all hands that private 
persons who are interested in the victims of 
such crimes may offer rewards, large or small, 


‘for the detection of the offenders, and such 


obligations will, in proper cases, be enforced 
by the courts. In the Whitechapel cases this 
point could not possibly arise. The victims 
were all, we believe, persons of very low de- 
gree, and their friends, if ihey had any, were 
neither able nor willing to expend money to 
bring the assassin to justice. Unless, there- 
forefore, the government offered the reward, 
payable out of public money, no reward at 
all would probably be offered, and this brings 
up the question which is now very seriously 
discussed in England, whether public policy 
requires that the government should offer 
such rewards at all, and if so, under what 
limitations and restrictions. 

The home secretary of England has for 
many years abstained from offering large re- 
wards for the apprehension and conviction of 
criminals, and the example in this respect of 
the government has been generally followed 
by municipal bodies whenever they have of- 
fered any reward at all for the detection of 
offenses committed within their jurisdiction. 
In such cases the rewards offered, like those 
of the government, are small. The city of 
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London seems to be a notable exception to 
this rule. The latest of the Whitechapel 
murders was committed within the jurisdic- 
tion of the city, and it forthwith offered a 
liberal reward for the apprehension and con- 
viction of the murderer. And so rests for 
the present this, the most notable and mys- 
terious of recent crimes. 

Rewards are usually offered by the execu- 
tive branch of the government, the home sec- 
retary in England, and in America the gov- 
ernors of the several States. These rewards 
are of two kinds: one for the apprehension 
of a known and named person, who is usually 
described as a fugitive from justice; the 
other, which is, we believe, more usual in 
England than in the United States, is for 
such information as will lead to the arrest 
and conviction of the unknown person or 
persons who committed a specified crime. 
In the first case there is and can be no con- 
troversy ; when the named party has been 
arrested, the work of the informer is com- 
plete, and whosoever has caused or affected 
the arrest is entitled to the reward. In the 
other case the matter is less simple. The 
work of the informer is not complete upon 
the arrest of the supposed offender, nor is 
he entitled to any compensation therefor; it 
is only when a conviction is had and the con- 
vict stands for judgment that the work is 
complete and the reward is payable. It has 
recently been a controversy in England, 
apropos of the Whitechapel case, whether the 
rewards offered in such cases have heretofore 
been paid to the right persons or been fairly 
distributed. The Solicitors’ Journal, after 
stating that usually the original informer gets 
the lion’s share of the reward, to the detri- 
ment of others who have been active in the 
prosecution, cites the opinion of Chief Baron 
Kelly as follows: 

‘*T see no reason whether there be one or 
more links in the chain of cause and effect, 
so long as there is evidence that the original 
information given by the plaintiff may have 
led ultimately, through one or more succes- 
sive links in the chain of cause and effect, to 
the ultimate discovery and apprehension of 
the real offenders, why the person who gives 
the original information which is the original 
cause of the ultimate effect or consequence, 
the apprehension of the offenders, may not 
reasonably contend before the jury that the 
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information which he gave led to the appre- 
hension and conviction of the offenders so as 
to entitle him to the reward in question.”’ 

The Journal controverts the conclusion at 
which Chief Baron Kelly arrived, and re- 
marks: ‘‘The result of this doctrine is that the 
reward may go to a person who has afforded 
only a statement of the place at which the 
criminal may be found, while the persons by 
whose activity and perseverance the evidence 
on which he is convicted has been obtained 
fail to obtain any reward.”’ 

We are strongly inclined to agree with the 
Solicitors’ Journal in the opinion that where 
a reward is offered for the arrest and convic- 
tion of the perpetrator of a specified crime, 
those who participated in the prosecution 
and whose zeal and activity brought before 
the court the evidence which convicted him, 
should have a large share of the reward, be- 
cause without that conviction no reward at 
all would be justly payable to any one. We 
think, however, that rewards dependent upon 
conviction should be very sparingly offered 
by any government, and only in exceptional 
cases, similar to the Whitechapel case under 
consideration. There is always a temptation 
to conspiracy, fraud and perjury, especially 
in cases in which the reward offered is large 
and the defendant friendless. In most cases 
it would be better to limit the offer of reward 
to the arrest of the suspected person. Insuch 
case, after the arrest has been made and the 
defendant fairly in the custudy of the law, 
the duty of prosecuting him and finding the 
evidence sufficient to vonvict him would de- 
volve upon the officers of the law, prosecuting 
attorney, sheriff, policeman and detective, 
whose ordinary function it is to discharge 
these duties. 

The truth is that rewards ought only to be 
offered by the government in cases in which 
the ordinary executive force of the law has 
for any reason proved insufficient and failed 
to answer its purpose. If the offering of a 
reward may be expected as the natural con- 
sequence of the commission of a crime, per- 
sons who are in a position to give the infor- 
mation necessary for the arrest of the party 
may defer any action until the reward shall 


be offered; their lips will be sealed during 
the interval between the commission of the 


offense and the offer of the reward, and dur- 
ing that interval, which may be very precious 





time to him, the perpetrator may make his 
escape. As private enterprise may be de- 
pended upon for the offering of rewards in 
many cases, and as the offer of a government 
reward is a confession that the machinery of 
the law is defective or insufficient, we think 
that such reward should be offered by the 
State only in exceptional cases, in which the 
protection of society and the security of life 
imperatively demand the enforcement of the 
laws, even if abnormal and unusual methods 
are found necessary to effect that purpose. 








NOTES OF RECENT DECISIONS. 

Banks AND Bankinc—NaTIonaL Banks— 
Taxation — Exemption BY CHARTER.—The 
Kentucky Court of Appeals has recently de- 
cided a case! involving the exemption from 
taxation of banks upon which the legislature 
has imposed a tax ‘‘in lieu of all other 
taxes,’’ and also fixing the status of national 
banks with reference to State taxation. The 
facts were that the city of Paducah levied 
and attempted to collect a tax for municipal 
purposes upon the capital stock of the bank, 
and the bank filed a bill and obtained an in- 
junction restraining the city from collecting 
that tax. Upon trial in the court bélow the 
injunction was dissolved and the bill dis- 
missed as to part cf the taxes enjoined. 
From this judgment the bank appealed, and 
upon hearing in the court of appeals the 
court said: 

‘* The appellant by his action enjoins the 
appellee from collecting taxes which the ap- 
pellee had assessed for city purposes on its 
banking-house in the city of Paducah; also 
the sum of $200 assessed against the appel- 
lant as a specific tax for the privilege of 
doing a banking business in said city; also 
to recover from the appellee the sum of 
$200, a specific tax the appellant had paid 
under protest for the privilege of carrying on 
the banking business in said city—upon the 
ground that the appellee had no right to col- 
lect said tax, and that the demand was ille- 
gally coerced from it. Upon the motion of 
the appellee, the appellant elected to aban- 
don its claim for the recovery of said $200, 
and to proceed on the action of injunction. 


1 City Nat. Bank of Paducah v. City of Paducah. 
Kentucky Ct. App., June 9, 1888; 9S. W. Rep. 218. 
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Upon the hearing of the cause in the lower 
court, the court sustained the appellant’s ac- 
tion, in so far as is sought to enjoin the col- 
lection of the specific tax and perpetuated 
the injunction; but the court, as to the ad 
valorem taxes, dissolved the injunction, and 
dismissed the action as to the ad valorem 
taxes. From this judgment the appellant 
has appealed to this court. 

‘* Tt was decided by this court a few days 
ago? that said banks, under the provisions of 
their charters, which imposed a tax of 50 
cents on 2ach $100 of their capital stock, ‘in 
full of all taxes or bonus,’ were not liable 
to county or city ad valorem taxation. Ac- 
cording to the opinion rendered by Justice 
Matthews in the cases of City of Covington v. 
The National Banks of Covington,* and the 
authorities cited in those cases, the national 
banks located in this State stand, in refer- 
ence to taxation, upon precisely the same 
footing with the State banks. The judgment 
of the lower court dissolving the appellant’s 
injunction in reference to the ad valorem 
taxes levied on its banking-house and lot by 
the appellee must be reversed, with directions 
to sustain the same.’’ 

. 2County Court v. Bank of Kentucky; County Court 
v. Farmers’ Bank of Kentucky; County Court v. De- 


posit Bank of Frankfort, ante, 212. 
$21 Fed. Rep. 484. 





Fravups, STATUTE OF—AGREEMENT RELAT 
InG TO Lanp.—The Supreme Court of Wis- 
consin has recently decided a case ! constru- 
ing the statute of frauds, which will probably 
be of interest to our readers. The facts were 
that the plaintiff and one Peter McGuigan 
entered into a contract with the defendant by 
which they agreed that they would look up 
and locate Jands which the defendant should 
purchase, upon the sale of which defendant 
should pay to each of them one-fourth of the 
proceeds of the sale as compensation for 
their services in looking up and locating the 
lands. Upon the sale of the lands the pro- 
ceeds prove to be $11,500, and plaintiff 
claimed that under his agreement with the 
defendant he was entitled to one-fourth of 
that sum. He brought suit accordingly, set- 
ting out the above facts in his complaint, and 


1 Watters v. McGuigan, S. C. Wis., Sept. 18, 1888; 39 
N. W. Rep. 382. 





the answer of the defendant was a general 
denial. The jury returned a verdict for the 
plaintiff and the defendant appealed. The 
supreme court affirmed the judgment of the 
circuit court, saying: 

‘There can be no question but what, un- 
der the contract alleged and proved, the de- 
fendant acquired the absolute title to all the 
lands purchased and sold by him, free from 
any trust in favor of the plaintiff. This 
would be so under the statute, even if the 
plaintiff's services were to be regarded as a 
part of the consideration paid for the lands.? 
The several objections and exceptions in the 
record are all based upon the theory that by 
the terms of the contract the plaintiff was to 
have an ‘ estate or interest’ of one-fourth in 
the lands so purchased by the defendant, 
and hence that the contract was void by the 
statute of frauds.* Of course, an agreement 
to thus acquire the title, and, when acquired, 
to convey one-fourth thereof to the plaintiff, 
would have been for an ‘estate or interest in 
lands;’ and hence void under that statute.* 
But the court would not be justified in strain- 
ing the terms of the contract so as to bring 
it within the statute, and thus do a great in- 
justice to the plaintiff. On the contrary, it 
is well settled that ‘where a contract is fairly 
open to two constructions, by one of which 
it would be lawful and the other unlawful, 
the former must be adopted.’* So construed, 
we may very properly regard the agreement 
between the parties to have been, in effect, 
that the defendant would pay his brother 
Peter and the plaintiff, respectively, for their 
services in thus looking up and locating the 
lands, an amount equal to one-fourth of what 
he should sell the lands for. An action for 
such services is certainly maintainable.* Such 
is really the nature of the contract alleged 
and proved and of this action. The compen- 
sation of the plaintiff for his services was to 
be one-fourth of the proceeds of the sales. 


2 Rev. Stat. § 2077; Week v. Bosworth, 61 Wis. 85, 20 
N. W. Rep. 657; Cerney v. Pawlot, 66 Wis. 265, 28 N. 
W. Rep. 183; Skinner v. James 69 Wis. 605, 35 N. W. 
Rep. 37; Campbell v. Campbell, 70 Wis. 315, 35 N. W. 
Rep. 743. 

8 Rev. Stat. § 2302. 

4 Dunpby v. Ryan, 116 U. S. 491,68. C. ry 486. 

5 Hobbs v. McLean, 117 U.S. 576,68. C. Rep. 870; 
U. 8S. v. Railroad Co., 118 U.S. 236, 6 8S. C. Rep. 1008. 

6 Tucker v. Grover, 60 Wis. 240,19 N. W. Rep. 62; 
Schriber v. Le Clair, 66 Wis. 585, 29 N. W. Rep. 570, 
889; Treat v. Hiles, 68 Wis. 344, 32 N. W. Rep. 517. 
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Such proceeds were referred to merely as a 
measure of the compensation. Under the 
contract there could be no question of profits 
or losses, and hence no occasion for any ac- 
counting. It follows that there was no co- 
partnership.”’ 








PLEADINGS AND PROOF OF FOREIGN 
LAWS AND JUDGMENTS. 





1. Foreign Laws, etc., Must be Pled. 
2. Proof Governed by the Lex Fori. 
8. Manner of Proof. 


1. Foreign Laws Must be Pled.—Foreign 
laws must be averred and proved as facts.! 
They are to be proved as facts to the court, 
and not as facts to the jury, because all mat- 
ters of law are properly referable to the court 
and the object of the proof of what the for- 
eign law is being to enable the court to in- 
struct the jury what, in point of law, is the 
result of the foreign law to be applied to the 
matiers in controversy. The trial court are 
to decide what is proper evidence of the laws 
of a foreign country; and when they are 
properly proven the court is to be judge of 
their applicability to the case on trial.? Ques- 
tions of the competency of the evidence and 
of the qualifications of the expert must be 
passed upon by the court as in any other 
case. Where the evidence admitted consists 
entirely of a written document, statute, or 


1 Armendiaz v. Serna, 40 Tex. 291; Patterson v. Car- 
rell, 60 Ind. 128; Graves v. Cameron, & Daly (N. Y.), 
152; De Sobry v. De Laistre,2 Harr. & J. (Md.) 193; s. 
c ,3Am. Dec. 533; Trasherv. Everhart,3Gill & J. (Md.) 
234; Brackett v. Norton, 4 Conn. 517; 8s. c., 10 Am. 
Dee. 179; Talbot v. Seeman, 1 Cranch (U. S8.), 38; 
Churck v. Hubbart, 2 Cr. (U. 3.) 187, 236, 237; 
Andrews v. Herriott, 4 Cow. (N. Y.) 515, 516, 
note; Consequa v. Willings, Pet. C. C. 229; Legg v. 
Legg, 8 Mass. 99; Robinson v. Dauchy,3 Barb. (N. Y.) 
20; Tyler v. Trabue, 8 B. Mon. (Ky.) 306; Territt v. 
Woodruff, 19 Vt. 182; Hosford v. Nichols, 1 Paige Ch. 
(N. Y.) 220; Douglas v. Brown, 2 Dow. & C. 771; 
Male v. Roberts, 3 Esp. 163; Mostyn v. Fabrigas, 
Cowp. 175. 

2 Leavenworth v. Brockway, 2 Hill (N. Y.) 201; 
Robinson v. Dauchy, 3 Barb. (N. Y.) 20; Trasher v. 
Everhart, 3 Gill & J. (Md.)234, 242; Brackett v. Norton, 
4 Conn. 517; 8. c., 10 Am. Dee. 179; De Sobry v. DeLais- 
tre, 2 Harr. & J. (Md.) 193, 212; s. c., 3 Am. Dee. 533. 
But where the proof consists of the parol evidence of 
experts, as to the existence or prevailing construction of 
a statute, or as to any point of unwritten law, the jury 
is to determine what the law is: Ingraham v. Hart, 11 
Ohio, 255: Moore v. Gwynn, 5 Ired. (N. C.) 187; 
Dyer v. Smith, 12 Conn. 384; Holman v. King, 7 Metc. 
(Mass.) 384; Kline v. Buker, 99 Mass. 255. 


tion, and application to the facts. 





judicial opinion, the question of construction 
and effect is for the court.* 

Mr. Edmund H. Bennett, in his edition of 
Story’s Conflict of Laws, criticises this doc- 
trine. He says, that the general proposition 
that ‘‘proof of general laws in a foreign coun- 
try is addressed exclusively to the court, will 
not be found to be confirmed by the general 
practice in those countries where jury trials 
prevail. There’is no doubt the courts are to 
judge of what the law is, its force, construc- 
But where 
there is any controversy in regard to the ex- 
istence of any particular rule of law, as there 
mere commonly is when it is referred to the 
testimony of experts, the ultimate fact must 
be referred to the jury, and any instructions 
necessary to be given by the court must be 
given hypothetically.’’ ¢ 

It devolves upon the party interested to 
claim the benefit of the foreign laws, to show 
by appropriate pleading and proof what is 
the law of the place where the contract was 
made or was to be performed. In the ab- 
sence of such affirmative showing, the courts 
of the State where the suit is brought will 
apply the law of such State to the contract.’ 

This is because it will be presumed until 
the contrary is shown, that the law of the 
foreign State is the same as that where the 
suit is brought. And where a contract 
would be a legal one if made under the lex 
fori, it will be taken to have been so where it 
was made, unless the party impeaching its 
validity shows that, by the lex loci, it was il- 
legal and void.’ 

This presumption as to the laws of another 
State or country applies to contracts relating 
to personal estates, and as to commercial 
matters particularly ; but does not extend tu 
statute law.® 


8’ Kline v. Baker, 99 Mass. 255; Owen v. Boyle, 15 
Me. 147; 8. c., 32 Am. Dee. 143; People v. Lambert, 
5 Mich. 349; s. c., 72 Am. Dec. 49; State v. Jackson, 2 
Dev. (N. C.) 563; Bremer v. Freeman, 10 Moore P. C 
306; Church v. Hubbart, 2 Cranch (U. §.), 87; Di 
Sora v. Phillips, 10 H. L. Cas. 624. 

4 Story’s Confl. Laws (7th ed.), § 638a. 

5 Bean v. Briggs, 4 Iowa, 464; 8. C., 63 Am. Dec. 
464; Whidden v. Seelye, 40 Me. 247; Dakin v Pom- 
eroy, 9 Gill (Md.), 1; Foake v. Fleming, 13 Md. 392; 
Allen v. Watson, 2 Hill (S. C.), 319; Crosby v. Hus- 
ton, 1 Tex. 203. 

6 Russell v. Ketchem, 3 Irish C. L. Rep. 13. 

7 Ellis v. Park, 8 Tex. 205. 

8 Langdon v. Young, 33 Vt. 136; Morrissey v. Wig- 
gins Ferry Co., 47 Mo. 521; Ellis v. Maxon, 19 Mich. 
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Thus, a declaration on a note given out of 
the country, demanding interest, should aver 
what is the rate of interest where the n te 
was given.’ And to prove the rate of inter- 
est allowed in any one of the States of the 
United States, the law of the State must be 
produced.” 

Where a defendant relies on a foreign dis- 
charge in bankruptcy, or on his having en- 
titled himself to a certificate in bankruptcy, 
asa bar by which the cause of action is 
abated, he must set forth not only the stat- 
ute, but the certificate of discharge, and the 
prior proceedings which warranted the grant- 
ing of it; and where no certificate has heen 
granted, the facts in the proceeding relied on 
as an accord." 

It is said that as the right given by the 
New York statute to maintain an action for 
death caused by negligence has no extrater- 
ritorial effect, if an action is brought on ac- 
count of an act done in another State, the 
existence of a similar statute of that State 
must be averred and proved.” 

The New York statute requiring action to 
be brought in the name of the party in in- 
terest, does not authorize the receiver of a 
New Jersey corporation to sue in a New York 

‘court in the name of the corporation, although 
he might do so in New Jersey.” 

2. Proof Governed by Lex Fori.—The ad- 
missibility or non-admissibility of evidence 
and its method of introduction are to be gov- 
erned by the lex fori, and not by the lex loci 
contractus or the lex loci domicilii.™ 

The reason is that the admission of evi- 
dence and the rules of evidence are not mat- 
ters attaching to the rights and titles of par- 
ties under contracts, deeds, and other instru- 
ments, but are purely matters of procedure, 
and for that reason are to be governed by the 
jaw and rules of practice of the country 
where the court sits.” 

186; Wright v. Delafield, 23 Barb. (N. Y.) 498; Chase 
Alliance Ins. Co., 9 Allen (Mass.), 3-11. 

% Surlott v. Pratt, 3 A. K. Marsh. (Ky.) 175. 

10 Jaffray v. Dennis, 2 Wash. C. C. 253. 

ll Philipe v. James, 3 Robt. (N. Y.), 720; s.c., 1 Abb. 
(N. Y ) Pr. N.S., 311. 

12 Debevois v. New York, L. E. ete. R. R. Co., 98 N. 
Y. 377; 8. c.,50 Am. Rep 683. 

13 Merchants’ Loan & Trust Co. v. Clair, 86 Hun (N. 
Y.), 362. 

14 See Don v. Lippmann, 5 Clark & Finn. 1, 14-16; 
Yates v. Thompson, 3 Clark & Finn. 577, 580; Bain v. 


W bitebaven & F. J. R. Co., 3 H. L. C. 1, 19. 


1! See Lord Brougham in Yates v. Thompson, 3 
lark & Finn. 570, 580. 





However, this subject 1s not free from diffi- 
culties, and it is out of the question to lay 
down any general rules that can be applied 
to all cases of evidence; for upon some 
points there is a hopeless confict; as, for in- 
stance, on the admissibility of a merchant’s. 
book accounts as evidence in his favor. In 
some States certified copies of original con- 
tracts and other recorded instruments are 
admissible in evidence to establish the ex- 
istence and contents of such instrument, in 
others not.!” 

It is said that, regarding wills of personal 
property made in a foreign country, it is al- 
most a matter of necessity to admit the same 
evidence to establish their validity and au- 
thenticity abroad as would establish them at 
the domicile of the testator; and parol evi- 
dence is admissible to prove the manner in 
which the will is made and proved in the 
place of the testator’s domicile, in order to lay 
a suitable foundation to establish it else- 
where.!® 

It is said in Don v. Lippmann,” that ‘‘no 
one will contend, in terms, that the foreign 
rules of evidence should guide us in such 
cases; and yet it is not so easy to avoid that 
principle in practice, if you once admit that, 
though the remedy is to be enforced in one 
country, it is to be enforced according to the 
laws which govern another country. Look 
at the rules of evidence, for example. In 
Scotland, some instruments are probative ; in 
England, until after the lapse of thirty years, 
they do not prove themselves. In some 
countries forty years are required for that 
purpose ; in others thirty are sufficient. How, 
then, is the law to be ascertained which is to 
govern the particular case? In one court 
there must be a previous issue of fact, in an- 
other there need be no such issue. In the latter, 
then, the case must be given up as a ques- 


16 See Coyswell v. Dolliver, 2 Mass. 217; Starkie Ev. 
pt. 2 §§ 130, 131; Strykins, Tom. 7 Diss. 1, ch. 4, § 5; 
Hertii Opera de Collis, Leg. § 4, n. 68, p. 152 (ed. 1737); 
4 Burge Comm. on Col. & For. Law, pt. 2, cb. 38 5, 
p- 153; P. Voet de Stat. § 5, ch. 2, n. 9, p. 160 (ed. 1715). 

7 Wilcox v. Hunt, 13 Pet. (U. 8.) 878; Clark’s 
Ex’s. v. Cochran, 3 Martin (La ), 353, 361, 362; Bain v. 
Whitehaven & F. R.Co.,3 H. L. C. 1,19; Brown v. 
Thornton, 6 Ad. & El. 185; Appleton v. Braybrook, 6 
Maule & Sel. 34: Black v. Braybrook, 6 Maule & Sel. 
39; Tulloch v. Hartley, 1 Younge & C., 114, 115. 

18 De Sobry v. De Laistre, 2 Harr. & J. ( Md.) 191, 195; 
8. c.,3 Am. Dec. 533; Yates v. Thomson, 3 Clark & Finn, 
644, 574. 

195 Clark & Finn, 15, 17. 
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tion of evidence. Then we come to the law. 
The question whether a parol agreement is to 
be given up, or can be enforced, must be 
tried by the law of the country in which the 
law is set in motion to enforce the agreement. 
Again, whether payment is to be presumed 
or not must depend on the law of that coun- 
try; and so must all questions of the admis- 
sibility of evidence, and that clearly brings us 
home to the statute of limitations. * * * 
It is not contended here that the practice of 
England is applicable to Scotland, but these 
are illustrations of the inconvenience of ap- 
plying one set of rules of law to an instru- 
ment which is to be enforced by a law of a 
different kind.’’ ” 

3. Manner of Proof.—In the proof of for- 
eign laws and judgments, contracts, deeds, 
and other instruments, the general principal 
is that the best testimony or proof shall be 
produced which the nature of the thing ad- 
mits of. The manner of proving foreign 
laws, etc., varies according to the circum- 
stances, but in no case will such a species of 
testimony be required as the institutions and 
usages of the foreign country do not admit 
of. Andinno case will testimony be re- 
quired which is shown to be unattainable. 

As a general rule, authenticated copies of 
the written laws or other public instruments 
of foreign countries are expected to be pro- 
duced and are sufficient. But if on applica- 
tion « foreign country for any reason should 
refuse to authenticate edicts, and the like, 
then inferior proof would be admissible.” 

But it has been said that where a country 
has promulgated a foreign law or ordinance 
of a public nature, such promulgation is of 
itself sufficient evidence of the actual exist- 
ence and provisions of such law or ordi- 
nance.” 

Foreign laws are usually required to be 
verified by the sanction of an oath, unless 
verified in some equally satisfactory manner.™ 

The most usual method of verifying a for- 
eign law or judgment or instrument of record, 


# And see also Lord Brougham’s opinion in Yates v. 
Thompson, 3 Clark & Finn, 577, 580. 

2 See Isabella v. Pecot, 2 La. An. 391; Church v. 
Hubbart, 2Cranch (U. 8.), 237, 238. 

® Church v. Hubbart, 2 Cranch (U. 8.), 287, 238. 

% Talbott v. Selman, 1 Cranch (U. 8.), 39. 

* Brackett v. Norton, 4 Conn. 517; s.c., 10 Am. Dec. 
179; Hempstead v. Reed, 6 Conn. 480; Dyer v. Smith, 
12 Conn. 384; Church v. Hubbart, 2 Cranch (U. 8.), 287. 





is by an exemplification of a copy with the 
great seal of the State attached; by a copy 
proved to be a true copy by some one who 
has examined and compared it with the orig- 
inal; or by the certificate of an officer of the 
foreign State duly authorized by law to give 
the certificate, which certificate must itself be 
duly authenticated.* 

The certificate of a deputy county recorder 
to the official character of an acting justice 
of the peace taking a deposition must be 
tested by the laws of the State or Territory 
where taken.” The legislatures of many of 
the States of the Union have provided by 
special enactments that the printed copies of 
the laws of other States, purporting to be 
published by authority, shall be prima facie 
evidence of such laws.” 

In some of the States they are admitted 
without the authority of a special statute.” 
Other States hold that the printed statutes 
are not admissible, but that the only evidence 
of a foreign law which can be admitted is an 
exemplified copy properly certified.” 

Foreign unwritten laws, customs and 
usages, can be proved only by the parol testi- 
mony of some witness instructed in such 
Jaws, custom and usages.” 


The knowledge requisite to qualify a per- 
son to testify as to the laws, customs and 
usages of a foreign country must have been 
acquired by actual experience and practice in 
such country,** though it is not necessary 
that he should be a lawyer, provided it be 


2% See Packard v. Hill, 2 Wend. (N. Y.) "411; Lincoln 
v. Battelle, 6 Wend. (N. Y.) 475; Church v. Hubbart, 
2 Cranch (U.S.), 238. 

2% Fredericks v. Davis, 3 Montana, 251. 

27 See Ennis v. Smith. 14 How. (U.S.) 400; Comparet 
v. Jernegan, 5 Blackf. (Md.) 375. 

23 Lord v. Staples, 23 N. H. 49; Emery v. Berry, 
28N. H. 486; s.c., 61 Am. Dec. 622; Barkman y. 
Hopkins, 6 English 1,57. 

29 Packard v. Hill, 2 Wend. (N. Y.) 411; Chanvine vy. 
Fowler, 3 Wend. (N. Y.) 173; Brackett v. Norton, 4 
Conn. 517: 8. c., 10 Am. Dec. 179; Hempstead v. Reed, 
6 Conn. 480; Bailey v. McDowell, 2 Harring. 34; Van 
Buskirk v. Mullock, 3 Harrison, 184; State v. Twitly, 2 
Hawks (N. U.), 441; s. c., 11 Am. Dee. 779; Church v. 
Hubbart, 2 Cranch (U. 8.), 236. 

# Kenny v. Clarkson, 1 Johns. (N. Y.) 385, 395; Brush 
v. Wilkins, 4 Jobns. Ch. (N. Y.) 520; Hosford v. Nich- 
ols, 1 Paige Ch. (N. Y.) 220; Isabella v. Pecot, 2 La. 
An. 391; Churchv. Hubbart, 2 Cranch, (U. 8.). 237; 
Regina v. Povey, 14 Eng. L. & Eq. 549; Baron de Bodes’ 
Case, 8 Q. B. 208; Dalrymple v. Dalrymple, 2 Hagg.Con 
App. 15-144; Mostyn v. Fabrigas, Cowp. 174. 

81 See Bristow v. Sequeville, 5 Exch. 275. 











XUM 











XUM 


Vou. 27 


THE CENTRAL LAW JOURNAL. 403 








shown that he possesses the requisite knowl- 
edge on the subject.” 

The public seal of a foreign souvereign, 
when affixed to a writing purporting to be a 
written law or judgment, proves itself.® 

The seal of a sister State affixed to an act 
of the legislature proves itself, provided it be 
a valid common law seal. 

The seal of a foreign court must be estab- 
lished by competent evidence.” The seals 
of courts of admiralty, however, are an ex- 
ception to this rule.® 

The method of proving the laws, records 
and judgments of the various States compos- 
ing the Union is regulated by act of con- 
gress.” 

32 Pickard v. Bailey, 26 N. H. 152; Hall v. Costello, 
48 N. H. 176; Vander Donckt v. Thellusson,8 C. B. 
$12. 

83 Griswold v. Pitcairn, 2 Conn. 85; United States v. 
John, 4 Dall. (U. S.) 416; Lincoln v. Battelle, 6 Wend. 
(N. Y.) 475; Church v. Hubbart, 2 Cranch (U. S.), 2 
239; Appleton v. Braybrook, 6 Maule & S. 34; Black v. 
Braybrook, 6 Maule & S. 39. 

%4 See Bank of Rochester v. Gray, 2 Hill, 227; Farm- 
ers’ & Manufacturers’ Bank v. Haight, 3 Hill, 493; Coit 
v. Millikin, 1 Denio (N. Y.) 376; Watson v. Walker, 
23 N. H. 471. 

3% Delafield v. Hand, 3 Johns. (N. Y.) 310; Andrews 
v. Herriott, 4 Cow. (N. Y.) 526 note; De Sobry v. De 
Laistre, 2 Harr & J. 193; 8. c., 3 Am. Dec. 583; Henry 


.v. Adey, 3 East, 221. 


36 Thompson v. Stewart, 3 Conn. 171; s. c.,8 Am. 
Dec. 168; Yeaton v. Fry, 5 Cranch (U. S.), 335. 

37 See the Act of Congress of May 26, 1790, ch. 11, and 
of March 27, 1804, ch. 56. Also Andrews v. Herriott, 4 
Cow. 526, 527, note; Williams v. Wilkes, 14 Pa. St. 228; 
Adams vy. Way, 33 Conn. 419; Story on Const, §§ 1297- 
1307. 








WATERS AND WATER-COURSES — FLOODING 
LANDS — MEASURE OF PRESCRIPTIVE 
RIGHT—INJUNCTLON—PARTIES. 


TURNER V. HART. 





Supreme Court of Michigan, July 11, 1888. 


1. Waters and Water-courses — Dams — Flooding 
Lands—Measure of Prescriptive Right.—In an action 
to lower a dam and enjoin defendant from setting 
back-water upon complainant’s lands, it appeared that 
a dam had been built on the same site in 1843, and 
being carried away in 1875, was replaced by the pres- 
ent dam; that flash-boards from twelve to eighteen 
inches high were used on the old dam at certain sea- 
sons, and on the new until 1881, when the dam was 
tightened and raised twelve inches, so as to do away 
with flash-boards; that prior to that time compiain- 
ants had cultivated their lands without trouble from 
flood or overflow; and that since 1881 the water had 
been set back upon their lands, averaging a foot 





higher than theretofore, destroying crops and pre- 
venting cultivation: Held, that the measure of the 
right to set back water by a dam when acquired by 
prescription is the height to which it has actually been 
set back, and not the height to which it might have 
been set back if the dam had been tight, and that de- 
fendants had acquired no right so to flood complain- 
ant’s lands. 


2. Same—Suit to Lower Dam—Injunction—Parties. 
—Several land owners may join in a suit to lower a 
dam, and to obtain an injunction against flooding 
their lands, where no accounting is asked. 


CHAMPLIN, J., delivered the opinion of the 
court: 

The bill of complaint in this cause was filed on 
the 14th day of October, 1884, to enjoin defend- 
ants from damming or obstructing the waters of 
the Grand river to the extent that it will set back 
the waters of the Grand and Cedar rivers so as to 
overflow their banks, and flood complainants’ 
lands, and prevent the natural flowing off and 
subsidence of the waters of said riveis on the sea- 
son of high water, and to compel the defendants 
to remove and abate their dam across Grand river, 
and to so construct and maintain the same as not 
to flood complainants’ lands, or any part thereof. 
The bill sets forth that complainants are the 
owners in severalty of the lands therein specifi- 
cally described as belonging to each of said 
owners, and that they lie along and adjacent to 
the Cedar river, so called; that the defendants are 
the owners of a dam across Grand river, in the 
city of Lansing, and usually known as the ‘“‘North 
Lansing Dam,” and which they bave maintained 
for three years and upwards, and are now main- 
taining, at a head of ten feet, causing the waters. 
of the rivers to rise to a great height, and set back 
into the Cedar river, an affluent of the Grand 
river, and to overflow the banks of the Cedar 
river, so that large portions of complainants’ lands 
have been for three years overflowed, and are be- 
ing again threatened with being overflowed and 
completely submerged whenever the waters of 
said rivers are at their usual and ordinary height, 
to the great injury and detriment of complainants. 
The bill further alleges ‘‘that but for the mainte- 
nance «f said dam nv part of your orator’s or your 
oratrix’s lands would be overflowed or submerged 
by the waters of said Cedar river, except small 
portions thereof, and for brief periods, during un- 
usal floods and high water, but by reason of said 
dam the waters of said river are impeded and held 
back, and have been and are caused to stand for 
long periods of time—that is to say, during the 
seasons of 1882 and 1883, during the months of 
March, April, May, June, and July, in each year, 
and during the seasons of 1884, during the months 
of March, April, May, and June — over your 
orators’ and your oratrix’s lands hereinafter de- 
scribed, whereby they have wholly lost and con- 
tinue to lose the rents, issues, and profits of said 
lands, to their great damage; that your orators’ 
and your oratrix’s said lands are all tillable lands, 
fit for cultivation, except for the flooding of the 
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same as aforesaid, but by the reasen of the main- 
tenance of said dam, and the flooding in conse- 
quence thereof, the said lands are rendered un- 
tillable and useless for the purpose of cultivation.”’ 
The bill also sets forths the particular portions of 
land belonging to the complainants which are 
flooded. Nine of the defendants answered, and 
admitted the existence of the dam as stated in the 
bill, and that they were owners thereof, and as 
such interested in the water-power created by 
such dam. .They aver that the dam was con- 
structed over forty years ago in pursuance oflaw- 
ful right and authority for that purpose duly 
acquired from the State of Michigan, and has ever 
since that time been kept up and maintained to 
the same height that it is now kept up and main- 
tained; that complainants acquired their land 
long after the erection of the dam, and subject to 
the rights of the owners thereof, and their 
grantees, and deny that they have kept up a dam 
at a height of ten feet, or any other height which 
is unlawful or contrary to the rights of complain- 
ants, and they deny that the lands of complainants 
are overflowed by reason of said dam, and they 
deny that they have injured complainants, or 
threaten any injury to them, by reason of main- 
tainingsuch dam. A demurrer clause is added, 
praying the same benefit as if they had demurred 
for want of equity. 

The only authority granted by the State for 
building a dam across Grand river at or near 
where this dam is located, is that conferred by act 
No. 98 of the Session Laws of 1843, in which John 
W. Burchard, tis heirs aud assigns, was author- 
ized to build a dam across the Grand river, in 
Ingham county, on section No. 9, township 4 N., 
range 2 W., ‘not exceeding eight feet in height.” 
It was provided in that act that ‘‘nothing herein 
contained shall authorize the person or persons 
above mentioned, or their heirs or assigns, to 
enter upon or flow or injure the lands of any 
other person, without the consent of such person.”’ 
Sess. Laws 1843, p. 213. The defendants did not 
attempt to deduce their rights from Burchard, or 
from tbe grant by the State tohim. It was wholly 
immaterial for them to do so, since the complain- 
ants do not deny the right of defendants to main- 
tain a dam across Grand river, but deny. their 
rights so to construct or maintain it as to cause 
the water to set back and overflow their lands. 
The State did not authorize them to do this with- 
out the consent of the owners. There was testi- 
mony which tended to show that a dam has been 
maintained at the point where the present dam is 
located since the fall of 1843; that in 1875 the 
greater portion of it was swept away, and was 
that year rebuilt to a height of seven and a 
one-half feet; that after thit date, and until 1881, 
the owners had been in the habit of increasing 
the head of water afforded by the dam, by the use 
of flash-boards, from twelve to eighteen inches in 
height. It was shown that flash-boards had al- 
ways been used during certain seasons of the year 
upon the old dam prior to the year 1875. In 1881, 





repairs were made upon the dam by increasing ite 
permanent height twelve inches, intending thereby 
to do away with the use of flash-boards. The 
effect of this has been to hold the water more un- 
iformly than it was by the use of flash-boards. 
The dam was also made generally tighter, and 
less loss occasioned by leakage. The testimony 
shows that the complainants had owned the sev- 
eral parcels of land described in the bill as be- 
longing to each individual from eight to twenty 
years; that they had made improvements thereon, 
and brought the land under cultivation, and raised 
crops thereon, had put down drains by which the 
waters were drained into Cedar river, and had 
experienced no difficulty from high water, or 
flooding or overflow, until the repairs were made 
upon the dam in 1£81; and from that time the 
water has been set back upon their lands, causing 
a loss of crops, the killing of native trees, and the 
destruction of the land for agricultural purposes. 
The proof is ample and convincing that, since the 
repairs made in 1881, the water has been, on an 
average. a foot higher in Cedar river along the 
complainants’ lands than it was before, destroying 
the drainage, and causing the water to set back 
and soak up the soil of complainants’ lands, and 
rendering them wholly unfit for cultivation. 
Testimony was introduced of levels taken from 
the dam up the Grand and Cedar rivers for the 
purpose of showing that the waters in Cedar river 
were not affected and raised as far up the river, 
nor to such height, as claimed by the complain- 
ants. Owing to the impossibility of arriving at 
precisely accurate results by the use of instru- 
ments, running over a line six miles in extent, 
involving a great number of stations, and the 
adjustment, taking, and registering of levels 
thereat, and the many different circumstances, 
explainable and unexplainable, which affect the 
action of water when obstructed and ponded in 
running streams, actual tests by observation and 
experience afford the most satisfactory testimony 
upon which to rely in determining tbe results from 
such obstruction. Mill Co. v. Greer, 5S Iowa, 86, 
12 N. W. Rep. 128; Brown v. Bush, 45 Pa. St. 61. 
Every author treating upon the subject of bydro- 
dynamics acknowledges and points out the dif- 
ference between theoretical and actual tests, and, 
in advancing practical rules, modify the theoret- 
ical to correspond as nearly as possible to actual 
observation and experience. Wethink the obser- 
vation and experience of the witnesses introduced 
by complainants is controlling when brought in 
conflict with instrumental measurements, however 
accurately and carefully taken. Testimony was 
also introduced showing that the actual structure 
of the dam in the river varied from seven to six- 
teen feet in height, and also that, as at present 
constructed, it is not so high as the dam was prior 
to 1881, including the flash-boards. Notwith- 
standing all this, the proof is positive that com- 
plainants’ lands were not injured by the dam, 
which includes the flash-boards, prior to the year 
1881. The defendants sought to account for this 
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upon two hypothesis: (1) By the clearing up the 
country, and by the construction of drains, the 
waters, draining large tracts of country, flowed 
off into the Cedar and Grand rivers more quickly, 
and thus the water was raised to a greater height 
than had hitherto been ordinary by natural causes; 
(2) that the average rain-fall had been very much 
greater since 1881, than before, and this caused 
naturally a higher stage of water. Testimony 
was offered in support of both of these proposition, 
but I do not think cither of them was established 
by the testimony introduced. Experience has 
shown, what would naturally be expected to fol- 
low, that as the country is cleared up, improved, 
and drained, the streams, which are the natural 
conduits for surface drainage, become materially 
lessened in volume, owing partly to the greater 
facility for conducting the surface water into them 
after rain-fall, and partly from the greater quan- 
tity evaporated, and also the greater quantity 
taken up and absorbed by the dryer soil, caused 
by drainage. The average rain fall, as shown by 
the table introduced in evidence of measurements 
taken by Prof. Kedzie at the Agricult-iral College, 
has been greater since 1879 than previously. The 
dam was rebuilt in 1875. From that date to 1880, 
inclusive, the average rain-fall, for the six years, 
was 32.98 inches. The succeeding six years shows 
an average of 35.81 inches. Witnesses introduced 
on the part of defendants also testified, from their 
observation, to their being a greater volume of 
water flowing in Grand river since 1881 than be- 
fore; but to what extent the volume was increased 
from natural causes, and whether such increased 
flow had any effect in setting the water back upon 
complainants’ lands, was not shown, and was left 
to conjecture; while the evidence is positive that, 
during the week when the mills at North Lansing 
were using the water from the dam, after Monday 
the water was drawn down in the Cedar river 
materially, and by Saturday night it set back no 
higher than it did prior to 1881. but while the 
gates were shut from Saturday night to Monday 
morning their lands were again flooded—the dif- 
ference in water level being about one foot, and 
in summer time when there was low water, the 
variation would be as great as two or three feet. 
No grant of the right of flowage of the lands of 
complainants is claimed. The defense rests upon 
rights acquired by prescription; and in such case 
the burden of proof is upon the defendants to 
show that they have, for a period of fifteen years 
at least, each year flowed complainants’ lands to 
the height complained of and established by their 
proofs, and that such use of complainants’ lands 
by flowage has been adverse, uninterrupted, 
peaceable, open, and notorious. No testimony 
was introduced to show that the effect of the old 
dam, with or without the flash-boards, was to set 
the water back and to flow over complainants’ 
lands to the height it has since 1881, nor to show 
that it so flooded the land as tc interefere with or 
destroy thecrops of complainants prior to that 
time, for a period of fifteen years. This branch 





of the defense has utterly failed for lack of proof, 

It was claimed on the part of counsel for de- 
fendapts that we should apply the rule adopted in 
Massachusetts, and laid down in Cowell v. Thayer, 
5 Metce. 253, and approved in Ray v. Fletcher, 12 
Cush. 200, that the height to which a mill-owner 
will have a prescriptive right to maintain the 
water will depend upon the height of the dam by 
which he has raised it, and not upon the height 
such dam has set the water back and flowed the land 
in question during the prescriptive period; and 
therefore, if he repairs the dam without so chang- 
ing it as to raise the water higher than the old 
dam, when tight and in repair, would raise it, and 
thereby keep the water more constantly and at a 
greater height than before, it is nota new use of 
the stream, but a use conformable to his prescrip- 
tive right. We cannot accede to this doctrine. It 
is antagonistic to the principle which underlies 
the doctrine of prescription. Title or rights in 
lands founded on prescription originate from the 
fact of actual, adverse, peaceable, open, and un- 
interrupted possession such length of time that 
the law presumes that the true owner, by his ac- 
quiescence, has granted the land, or interest in 
the land, so held adversely. But no one can be 
said to acquiesce in a claim which he cannot dis- 
pute by bringing an action at law to determine, 
and. hence the statute of limitation requires that 
an action shall be brought within fifteen years 
after the right first accrues or the adverse entry. 
The defendants, therefore, acquired no right by 
prescription to the lands in question until they 
show that the acts which constituted the adverse 
user injured complainants, and gave them, or to 
those under whom they claim title, a right of ac- 
tion. Holsman v. Bleaching Co., 14 N. J. Eq. 
385; Smith v. Russ, 17 Wis. 227; Sabine v. John- 
son, 35 Wis. 185; Burnham v. Kempton, 44 N. H. 
90; Griffin v. Bartlett, 55 N. H. 123; Mertz v. 
Dorney, 25 Pa. St. 519. 

It is urged that relief should be denied to com- 
plainants for the reason that they have each sep- 
arate interests, and are differently affected, at 
least in degree, by the act complained of, and are 
therefore improperly joined in this suit. As the 
bill does not ask for an accounting, but only for 
injunctive relief, we think it is maintainable, un- 
der our former decisions. Scofield v. Lansing, 17 
Mich. 437; Middleton v. Booming Co., 27 Mich. 
533; Robinson v. Baugh, 31 Mich. 290; Fox v. 
Holcomb, 32 Mich. 494; Cobb v. Slimmer, 45 
Mich. 176. More especially are we inclined to so 
hold where the objection was not taken by special 
demurrer, but the parties have taken their proofs 
and proceeded to a hearing thereon. The fact 
that there are several complainants praying the 
same relief does not materially affect the propriety 
of the decree. 1 Story, Eq. Jur. § 544, and note 
2. Nor do we experience any difficulty in grant- 
ing relief. Although it is true that the lands sit- 
uated lower down the Cedar river are flooded toa 
greater extent than those further up, yet if com- 
plete relief is given to the one situated lowest 
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down, those further up must of necessity be re- 
lieved. 

We think the complainants have made a case 
by their proofs, and the only serious difficulty we 
have had no contend with is whether we should 
grant the relief prayed. It is not always a matter 
of course to grant relief, in such cases, in a court 
of equity, when the law side of the court is open 
for legal redress. The extent of the injury, its 
character, the comparative values of the proper- 
ties affected, and other considerations which may 
present themselves under the varying circum- 
stances, ought to be duly weighed, and relief 
afforded or withheld, as equity and good con- 
science requires. Robinson v. Baugh, 31 Mich. 
297, 298; Fox v. Holcomb, 32 Mich. 494; Cobb v. 
Slimmer, 45 Mich. 176; Hall v. Rood, 40 Mich. 
46; Edwards v. Mining Co., 38 Mich. 46; Gilbert 
vy. Showerman, 23 Mich. 448. The testimony of 
complainants show that there are about three 
hundred acres of land belonging to them which 
are flooded and practically destroyed for agricul- 
tural purposes by reason of defendant’s dam being 
maintained as at present; that such land is worth 
about $50 an acre, and its annual rental value is 
ebout $3 an acre. We have the testimony of de- 
fendants, who estimate the value of their mill 
property at $150,000, and they gave testimony 
tending to show that, if the dam was reduced to 
the height it was before the repairs of 1881, it 
would depreciate their property one-half, or 
$75,000. Upon these estimates we have a loss or 
depreciation, upon one side, of $15,000, and, upon 
the other, of $75,000. I think both sides have 
estimated their loss rather large. It appears to 
me especially that the depreciation is the value of 
the mill property is greatly overestimated. Some 
of the mills are at the present time supplied with 
steam- power to aid them in case of low water. 
The testimony of defendants shows that, prior to 
the permanently raising of the dam in 1881, the 
mill-owners got along very well with the dam at 
the height it then was, with the aid of flash- 
boards, and that they had as much power as they 
now have; and that, should this method be re- 
sumed, the mill-owners would have all the power 
they had enjoyed prior to 1881. In view of the 
practical destruction of three hundred acres of 
land or over, be its value what it may, and the 
consequent, and weekly, and perhaps daily, re- 
curring injury to each of the complaintants, for 
which they severally would have a right of action, 
presenting a muliplicity of suits and vexatious 
litigation, it appears to us to be just and equitable 
that defendants should be decreed to abate and 
remove the top of their dam so as to lower the 
structure twelve inches, and that they should per- 
form such decree on or before the Ist day of De- 
cember next, and that they should be enjoined 
from raising the water at their said dam so as to 
cause the water to set back and overflow the lands 
of complainants, or either of them, or to such 
height as will cause the water to set back and 
percolate through the soil of complainants, or 





either of them, to a greater extent than was cus- 
tomary or usual prior to the time repairs were 
made upon said dam in 1881. The decree of the 
circuit court for the county of Ingham must be 
reversed, with costs of both courts, and the cause 
remanded to that court, with instructions to enter 
a decree in said cause in favor of complainants 
and against defendants, in accordance with the 
foregoing opinion. 


NotTe.—There is some conflict among the authori- 
ties as to the correct measure of the extent of the 
right of flowage acquired by prescription over the 
land of another. Mr. Gould says: ‘‘The general rule 
is that the height of the dam, when in good condition 
and repair, including such parts and appendages as 
make its efficient height in its ordinary action and op- 
eration, fixes the extent of the right to flow, without 
regard to fluctuations in the flowage which are due to 
accidental causes, such as a want of the usual repairs, 
or variations in the stream caused by drought, or in 
the pondage of the dam by its being drawn down by 
use.”?1 

This statement might, if taken by itself, be con- 
strued as conflicting with the rule followed and 
applied in the principal case, but it is probable that 
the author had no intention of laying down a different 
rule, for in another place he says: “The question is 
not how high the dam is, but whether the water has 
been held during the requisite period so high as to 
affect the land flowed as injuriously as it did at the 
time when the owner of such land brings his action.” 2 
And this seems to the writer the better rule. In other 
words, the extent of the prescriptive right is deter- 
mined by the user rather than by the height ef the dam, 
and is commensurate with the aciual enjoyment of 
easement, as evidenced by the extent to which the 
land was habitually flowed during the period of pre- 
scription. This seem the better rule, for the reason 
that, as a matter of fact, the extent of the flowage 
does not necessarily depend on the height of the dam. 
If the dam is built in a loose manner, so that it leaks 
continuously from the very beginning, there may be 
no overflow -whatever, and consequently no injury for 
which the land owners above could bring an action. 
It would, therefore, certainly be unjust to permit the 
owners of the dam to maintain it in such a loose and 
leaky manner during the full period of prescription, 
and then to tighten his dam so as to throw back much 
more water upon the land above, to the injury of the 
upper proprietors. And it surely cannot be that an 
upper land owner, when a dam is built far below him, 
perbaps, is obliged to examine that dam for leaks, and 
guess atthe distance to which it would throw the 
water back at the same height if in good repair, al- 
though at the time his land is perfectly free from 
overthrow. It is true, however, that in some cases 
the efficient height of thedam may fix the extent of 
the right of flowage, and it has been made the test in 

1 Gould on Waters, 555, § 344, citing Carlisle v. Cooper, 
21 N. J. Eq. 595; Cowell v. Thayer,5 Metc. 253; Bliss v. 
Rice, 17 Pick. 23; Gilford v. Winnipisseogee Lake Co., 5% 
N. H. 262; Manier v. Myers, 6 B. Mon. (Ky.) 134; Vickerie 
v. Buswell, 13 Me. 289; Aider v. Savill, 5 Taunt. 454; Baker 
v. McGuire, 57 Ga. 109; Lane v. Miller, 27 Ind. 534, 

2 Gould on Waters, 554, § 343. 

8 Stiles v. Hooker, 7 Cow. 266; Mentz v. Dorney, 25 Pa. 
8t. 519; Powell v. Lash, 64 N. C. 456; Smith v. Russ, 17 
Wis. 227; Carlisle v. Cooper, 21 N. J. Eq. 576, 594; Curtice 
v. Thompson, 19 N. H, 471; Angell on Water-courses, § 
879. 
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anumber of cases.4 In Massachusetts, it has been 
expressly held that the right to maintain a dam in- 
eludes the right to tighten it, notwithstanding a greater 
flow than during the period of prescription may be 
eaused thereby, and the height of the dam seems to 
be regarded as the conclusive test.6 But this doctrine 
has been expressly disapproved in New Hampshire® 
and Wisconsin.’ 

The prescriptive period of limitation begins with 
the first flowing and injury to the land, and not neces- 
sarily with the building of the dam.® And the right 
thus gained differs from that obtained by grant, in 
that it may be lost by non-user for a time equal to 
that by which it was acquired.? 

The owner of the easement is not obliged to use the 
water in the same manner at all times, but may apply 
it to other mills or use it for other purposes, so long 
as the burden upon the servient tenement is not 
thereby increased.!o And itis not even necessary that 
the dam should have been maintained during the en- 
tire time exactly at the same place or spot, provided 
the “lines of the actual enjoyment of the easement” 
are not changed.!! 

It would not be profitable to consider the various 
statutory remedies for flowage of land, but it may be 
well to refer briefly to certain common law and equi- 
table remedies. Technically, trespass will not lie for 
flowing the land of another by erecting a dam on one’s 
own land;!2 trespass on the case is the proper action.8 
Plaintiff must show,in order to obtain more than 
nominal damages, in an action for flooding his land by 
back- water, that the water flowed back upon his land, 
that the wrongful act of the defendant was the cause 
thereof, and that he had suffered injury therefrom at 
the time of bringing his action.4 An injunction will 
also lie *‘where there is a clear violation of plaintiff’s 
right and irreparable injury or danger thereof.” % 

* And in New York, it has been held thatin a suit to 
lower a dam, a mandatory jndgment may be obtained 
in a proper case to lower the dam to correct height, 


4See Jackson v. Harringtcn, 2 Allen, 242; Hynds v. 
Shultz, 39 Barb. 600; Winnipisseogee Luke Co. v. Young, 
40 N. H. 420; Maniere v. Myers, 6 B. Mon. (Ky.) 132. And 
see note to McCoy v. Duwley, 57 Am. Dec. 689. 

5 Cowell v Thayer, 5 Metc. 258; Ray v. Fletcher, 12 
Cush. 200; Bliss v. Brice, 17 Pick. 23; Daniels v. Citizens’ 
Savings Inst., 127 Mass. 534. 

6 Griffin v. Bartlett, 2 Cent. L. J. 488; Burnham v. 
Kempton, 44 N. H. 90. 

7Smith v. Russ, 17 Wis. 227. 
Cooper, 21 N. J. Eq. 595. 

8 Wentworth v. Sanford Mfg. Co., 33 Me. 547; Delaware 
Canal Co. v. Wright, 21 N. J. L. 469; Gould on Waters, § 
343. 

9 Angell on Water-courses, 
Water Co., 35 Conn. 392. 

10 Saunders v. Newman,1 B. & Ald. 258; Miller v. Lap- 
ham, 46 Vt. 525; Casler v. Shipman, 35 N. Y. 5883; MeDon- 
ald v. Bear River Co., 13 Cal. 220; Biglow v. Battle, 15 
Mass. 513. 

11 Gould on Waters, 555, § 344; Davis v. Brigham, 29 Me. 
391; Stackpole v. Curtis, 32 Me. 383; Lane y. Miller, 27 
Ind. 534, 539; Johnson v. Rand, 6 N. H. 22. 

12 Perrine v. Bergen, 14 N. J. L. 357; Reynolds v. Clark; 
Stra. 634; 3 Bl. Com. *220. 

18 Gould on Waters, § 210; Keller v. Stoltz, 71 Pa. St. 356. 

4 See Lewin v. Simpson, 38 Md. 468; Godfrey v. Ma- 
berry, 84 N. OC. 255; Brown v. Bowen, 30 N. Y. 619. 

% Gould on Waters, § 210; Shelson v. Rockwell, 9 Wis. 
166; Ogle v. Dill,55 Ind. 130; Rigg v. Hancock, 36 N. J. 
Eq. 42; Bradwell v. Dewell, 48 Mich. 9. 


See also Carlisle v. 


§ 385; Smith v. Modus 





but no extra allowance will be made for the value of 
the land flowed or the expense of surveys.16 
W. F. ELLiorr. 


16 Rothry v. New York Rubber Co., 90 N. Y. 30; Mark v. 
Buffalo, 87 N. Y. 184. 





FRAUD — FRAUDULENT CONVEYANCE — 
DEED OF TRUST. 





KEAGY V. TROUT. 





Supreme Court of Appeals of Virginia, September Term, 
1888. 

Fraud—Fraudulent Conveyance—Deed of Trust.— 
A deed of trust is not rendered fraudulent as to cred- 
itors by a stipulation in it that the grantor shall have 
the privilege upon payment of regularly of the interest 
of postponing the date of payment of the debt from 
year to year, in all not to exceed five years, and upon 
these terms may retain possession of the property. 


LEwIs, P., delivered the opinion of the court: 

This was a suit in equity in the circuit court of 
Roanoke county, to set aside five deeds of trust, 
which were executed at various times by the de- 
fendant David E. Trout and admitted to record in 
July, 1886. Deed No.1, which bears date May 
25, 1886, and which was delivered and recorded 
on the 7th day of July, 1886, conveys two tracts 
of land situate in Roanoke county, in trust, to 
secure the payment of a debt of $6,000, from the 
grantor to the Roanoke Trust, Loan & Safe De- 
posit Company. Deed No. 2, which was executed 
and recorded on the 7th day of July, 1886, conveys 
the grantor’s interest in the same land, in trust, 
to secure the payment of a debt of $15,000, from 
the grantor to Henry S. Trout. Both of these 
debts were evidenced by bond, and in each of the 
trust deeds the wife of the grantor, Sarah C. 
Trout, united. Deed No. 3 conveys the horses, 
cattle, farming, implements, etc., of the grantor, 
to secure the payment of certain debts, among 
which were three debts due by the grantor to his 
sons, namely, a debt of $680, for labor, due to 
Charles B. Trout; a debt of $220, for labor, due 
to Henry D. Trout; and a debt of $100, for labor, 
due to Adolphus L. Trout. Deed No. 4 conveys 
1,700 bushels of wheat and 500 bushels of corn, to 
secure, among other debts, the payment of a debt 
to Silas Shelburne of $500; a debt of $500, due to 
Charles B. Trout; and a debt of $500, due to 
Adolphus L. Trout—the two last mentioned cred- 
itors being the same who are secured by the third 
deed above mentioned. Deed No. 5, the last of the 
series, bears date July 23, 1886, and was delivered 
and admitted to record the same day. It conveys 
the grantor’s equity of redemption in the two 
tracts of land conveyed by deeds Nos. 1 and 2, 
and a certain house and lot at Union Hall, in 
Franklin county, and certain personal property, 
in trust, to secure the payment of sundry debts, 
which are mentioned in the deed, among which 
are two debts due by the grantor to his 
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wife, the said Sarah C. Trout; that is to say, the 
debt of $2,000, which the deed recites\came to her 
as her distributive share of the estate of her father, 
William Persinger, deceased, since the 4th day of 
April, 1877, in her own right, and as her separate 
estate, and which went into the hands of the 
grantor as the executor of the said William Per- 
singer, deceased; and another debt of $3,000, 
which the deed recites is due by the grantor to 
the suid Sarah C. Trout in consideration of her 
relinquishment of her contingent right of dower 
in the two tracts of land above mentioned; the 


deed further reciting that the said Sarah C. Trout 


united in the deeds Nos. 1 and 2 in consideration 
of an agreement between herself and husband that 
he would remunerate and indemnify her to the 
full extent of her dower interest in the two tracts 
of land conveyed by those deeds, which were esti- 
mated to be worth the sum of $3,000. The deed also 
secures other creditors of the grantor, among whom 
are the complainants in the court below, the 
female appellants here, whose debts are placed in 
a deferred class. 

The bill charges that the several deeds above 
mentioned were executed witb intent to hinder, 
delay, and defraud the complainants, who are 
ereditors at large of the grantor, and that the 
gractees and beneficiaries in the deeds had notice 
of such fraudulent intent. It also charges that 
certain of the debts secured are not bona fide and 
valid, and that many of them are usurious; and it 
calls upon the defendants to answer its allegations 
on oath, and also to answer on oath certain inter- 
rogatories relative to the debts in question, which 
are propounded in the bill. Subsequently a peti- 
tion was filed in the cause by one James S. Kent, 
also a creditor at large of the grantor, David E. 
Trout, who united in the allegations and prayer 
of the bill. The defendants answered, denying 
the charge of fraud, and detailing, in answer to 
the interrogatories of the bill, the circumstances 
attending the transactions in question. ‘Testi- 
mony was taken, and, when the cause came on to 
be heard, the bill and petition were dismissed by 
the decree complained of. 

We are of opinion that the decree was right. 
The answers, which are responsive to the bill, 
deny the charges of fraud, and their denials are 
conclusive of the point, there being no evidence 
in the case to overcome them; and the bill calls 
upon the defendants to answer on oath. There is 
nothing on the face of the deeds to warrant the 
inference of fraud, and, as this court has re- 
peatedly declared, fraud cannot be presumed un- 
less the terms of the instrument attacked preclude 
any other inference. The provision in deed No.1 
and also in deed No. 2, that the grantor shall have 
the privilege of extending the time for the pay- 
ment of the principal sums secure, from year to 
year, for a period not exceeding five years, he in 
the meantime to remain in possession of the lands, 
provided the annual interest is punctually paid, 
does not, of itself, affect the validity of the deeds, 
as is shown by numerous decisions of this court 





in analogous cases. Lewis v. Caperton’s Ex’r, 8 
Grat. 148; Cochran v. Paris, 11 Grat. 348; Dance 
v. Seaman, Jd. 778; Sipe v. Earman, 26 Grat. 563; 
Brockenbrough’s Ex’r v. Brockenbrough’s Admr. 
31 Grat. 580; 2 Minor, Inst. 604. ‘The fact that 
creditors may be delayed or hindered,” said the 
court in Dance v. Seaman, ‘‘is not, of itself, suffi- 
cient to vacate such a deed, if there is absence of 
fraudulent intent. Every conveyance to trustees 
interposes obstacles in the way of the legal reme- 
dies of the creditors, and may, to that extent, be 
said to hinder and delay them.” Postponing a 
sale to an unreasonable time, it was added, may 
be a circumstance, in connection with other cir- 
cpmstances, tending to prove a fraudulent intent; 
and, if made with such intent, the time to which 
the sale is postponed will not affect it. In Lewis 
v. Caperton’s Ex’r, a deed executed bona fide to 
secure a debt was held valid, which was not to be 
enforced for ten years. And the same doctrine is 
held in the recent case of Young v. Willis 82 Va. 
291. 

The contention of the appellants that the circuit 
court ought to have directed an issue to try the 
question of fraudulent intent in the execution of 
the deeds is clearly untenable. Where the evi- 
dence is conflicting, and the credibility of wit- 
nesses is involved, and the chancellor feels the 
necessity of a trial by jury to satisfy his conscience 
upon the question of fact before him for deter- 
mination, it is proper to direct an issue. But he 
is not bound to direct an issue merely because 
the evidence is contradictory. He must exercise 
in the matter a sound discretion, and, if his con- 
science is satisfied, the expense and delay which 
a jury trial involves ought not to be incurred, ex- 
cept in particular cases in which, by statute or 
practice, it is made a matter ofright. In Beverley 
v. Walden, 20 Grat. 147, it was held by the court, 
speaking by Chris'ian, J., that when the allega- 
tions of the bill are positively denied by the an- 
swer, and the plaintiff has failed to furnish two 
witnesses, or une witness and strong corroborating 
circumstances, in support of the bill, it is error in 
the chancellor to order an issue; that no issue 
should be ordered until the plaintiff has thrown 
the burden of proof on the defendant; and that, 
until the onus is shifted, and the case is rendered 
doubtful by the conflicting evidence of the op- 
posing parties, the defendant cannot be deprived, 
by an order for an issue, of his right to a decision 
by the court on the case as made by the pleadings 
and proofs. And in Harding v. Handy, 11 Wheat. 
103, Chief Justice Marshall, speaking for the 
court, said that there seems to be, ordinarily, ro 
reason for the intervention of a jury to try’ an 
issue of fact in a chancery suit, unless the case be 
one in which the court would be satisfied with the 
verdict, however it might be found. See, also, 
Bart. Ch. Pr. 846: McCully v. McCully, 78 Va. 
159; Fishburne v. Furguson, 4 8. E. Rep. 576, 
and cases cited. In the present case the evidence 


upon the question of fraud is not even conflicting. 
It is all one way, and that on the side of the de- 
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fendants, the appellees here. It is true the de- 
fendant David E. Trout, tbe grantor in the several 
deeds, was sworn as a witness, and testified that 
for several of the items charged against him, and 
secured in the deeds, he received no considera- 
tion; but his competency as a witness in the case 
was denied, and the objection is undoubtedly well 
founded, as his wife is a party to the suit, and 
interested in the result. Perry v. Ruby, 81 Va. 
317; Witz v. Osburn, 2S. E. Rep. 33. 

Nor did the circuit court err in not submitting 
the question of usury to a jury. As a general 
rule, the defense of usury is personal to the 
debtor. Our statute, however, provides that ‘any 
judgment creditor who apprehends that he is in 
danger of loss by reason of usurious dealings on 
the part of his debtor, may exhibit bis bill in 
equity, verified by affidavit, against the party 
with whom the dealings were had, and compel 
him to discover, on oath, all bargains, contracts, 
or shifts relative to such dealings; and, if it ap- 
pear that more than legal interest has been re- 
ceived, the excess above that rate. or so much 
thereof as may be necessary, shall be applied to 
the satisfaction of the plaintiff's demand,” ete. 
Code 1873, ch. 137,§ 11. And by the following 
section it is provided that, ‘‘upon a bill requiring 
no discovery of the defendant, but praying an in- 
junction to prevent the sale of property conveyed 
to secure the repayment of a sum of money or 
other thing borrowed at usurious interest, the 
court shull cause an issue to be made and tried at 
its bar by a jury, whether or no the transaction be 
usurious. On the trial of such issue neither the 
bill nor the answer shall be given inevidence. If 
the jury find the transaction usurious, the same 
relief shall be given as if the party claiming under 
the conveyance had resorted to the court to make 
his clais) available. But the court may grant new 
trials as in other cases.”’ The appellants contend 
that, although they are creditors at large, yet they 
are entitled to the benefit of the provisions of 
these two sections of the statute, by virtue of the 
second section of chapter 175 of the same Code, 
which provides that a creditor, before obtaining a 
judgment or decree for his claim, may institute 
any suit to avoid a gift, conveyance, assignment, 
or transfer of or charge upon the estate of his 
debtor, which he might institute after obtaining 
such judgment or decree; and he may, in such 
suit, have all the relief in respect to said estate 
which he would be entitled to after obtaining a 
judgment or decree for the claim which he may 
be entitled to recover. Wallace’s Adm’r v. Treakle, 
27 Grat. 479. Onthe other hand, the appellees 
contend that there is no direct connection be- 
tween the eleventh and twelfth sections above 
quoted, and that neither applies to a general 
creditor. Be that as it may, a sufficient answer 
to the suggestion that the circuit court ought to 
have caused the question of usury to be tried by a 
jury is that the last mentioned action does not 
apply to the present case. ‘I'hat section does not 
apply, under any circumstances, where a discov- 





ery is sought; and here a discovery is sought, al- 
though the bill is not technically a bill of discov- 
ery, or what is called a “‘pure bill of discovery.”’ 
Nor is the charge of usury sustained by the evi- 
dence. The item of $1,500, which was paid to 
the Roanoke Trust, Loan & Safe Deposit Com- 
pany, and to which the charge of usury chiefly 
relates, was not paid for the loan or forbearance 
of money, but for the service of the company in 
negotiating and guarantying «a loan of $15,000, 
which was effected by the company for the de- 
fendant David E. Trout, and which is secured in 
the second deed of trust for the benefit of the 
defendant Henry 8. Trout, by whom the loan was 
made. The evidence shows that the company 
contracted to loan and did loan of its own funds 
to the said David E. Trout the sum of $6,000, 
which is secured in the first deed of trust, and to 
negotiate and guaranty, as by its charter it is 
authorized to do, a further loan of $15,000; that 
Henry S. Trout refused to make the loan unless 
the company would guaranty the payment of both 
the principal and interest, which it did, when the 
money was paid; and that, when the first year’s 
interest became due, the company was called on 
to pay it, and did pay it. The evidence also 
shows that David S. Trout desired to borrow the 
money for five years, and that the compensation 
of the company was agreed upon in advance, and 
thattwo per centum per annum on the amount of 
the loan was the sum agreed upon. The amount 
of the loan was $15,000, to run for five years, and 
hence the sum charged and received by the com- 
pany was $1,500. 

David E. Trout was heavily indebted, and it 
Was agreed that the two loans, above mentioned, 
aggregating $21,000, should be deposited with the 
trust company, to be by it disbursed iu the pay- 
ment of his debts, which was done. At the time 
the money was deposited, a written memorandum 
was filed with the company, containing directions 
as to how the money should be disbursed; and in 
that paper, a copy of which is filed with the 
record, it was directed that, after the payment of 
certain specified debts, and the expenses of 
searching title, making abstract of title, drawing 
deeds of trust, “and expenses of this transaction, 
including brokerage on the $15,000 loan,’’ the 
balance should be paid as the suid David E. Trout 
might direct. It is contended by the appellants 
that this shows that the $1,500 was paid to the 
company as brokerage on the loan of $15,000, 
which is an amount so far in excess of what would 
be a reasonable charge, it is insisted, as to be evi- 
dence of fraud. What are the eustomary charges 
fur brokerage in such cases we are not informed; 
nor is it material. The evidence shows that the 
term “brokerage” was inadvertently used when 
the memrvuandum was written, and tbat the charge 
made was not for brokerage, but, as we have said, 
for negotiating and guuarantying the loan of 
$15,000; and there is no evidence to show, nor is 
it pretended, that for this service the charge was 
excessive, much less that it is evidence of fraud. 
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The claim of the appellants that the charge was a 
mere shift or contrivance to cover a usurious tran- 
saction, is withont the support of a scintilla of 
evidence. Both loans bear interest at the stipu- 
lated rate of six per centum per annum, and no 
more. And the fact that Henry S. Trout, by 
whom the $15,000 loan was made, is a stockholder 
and director in the trust company—a fact upon 
which the appellants lay great stress—does not at 
all effect the case. The company is an artificial 
person, created by law, with rights and duties 
altogether separate and distinct from thosejof thein- 
dividuals who, from time totime, may compose it. 
They have a separate existence, separate interests, 
and separate liabilities, and, so far as the right of 
an individual member of the company to its earn- 
ings is concerned, he is entitled only to his pro- 
portionate share of the surplus profits; so that, 
when in the present case the $1,500 was paid to 
the company, no part of it was the money of 
Henry S. ‘Trout. His transaction in loaning the 
$15,000. and that of the company in negotiating 
and guarantying the loan, were wholly separate 
and distinct transactions. Both were bona /jide, 
without evasion, or the taint of fraud or suspicion; 
and there is no principle upon which the charge 
of usury can be sustained. 

The appellants also object to two items in the 
settled account between the company and David 
E. Trout, one $56, the other of $125, as to which 
it is only necessary to say that they represent at- 
torney’s fees and uther expenses in making ab- 
stracts of title to the lands conveyed, drawing 
deeds of trust, etc., which the defendant David E. 
Trout contracted to pay, and as to which no ob- 
jection was made when the account was settled. 
In his answer he denies that these were proper 
charges against him, but his answer cannot be 
read against his codefendants; and, besides, the 
evidence show that the charges were proper. As 
to the debts in favor of the sons of the grantor, 
which were secured in two of the deeds above 
mentioned, and to which the appellants object, 
the answers, which are responsive to the interro- 
gations of the bill, are entirely satisfactory, and 
show them to be valid and subsisting debts. It 
need only be added that the validity of a deed of 
trust executed bona Jide is not affected by the fact 
that the amount of the debt secured is not de- 
scribed with accuracy, though where the amount 
is not ascertained a court of equity will enjoin a 
sale until the true amount can be determined. 1 
Jones, Mortg. § 343; Lane v. Tidball, Gilmer, 
130; Muller v. Stone, 6 8. E. Rep. 223; Griffin v. 
McCaulay, 7 Grat. 476. 

This brings us to the consideration of the two 
debts which are secured in the fifth and last deed 
of trust in favor of Mrs. Trout, the wife of the 
grantor. As to the first of these debts, it appears 
that William Persinger, the father of Mrs. Trout, 
died about the year 1876, and that she was one of 
his distributees. Her husband was the executor 
of the estate. The first settlement of the executor 
was made August 30, 1877; and from that settle- 





ment it appears that there was due Mrs. Trout the 
sum of $395.01, as of April 30, 1877, which was 
a'ter the passage of the statute commonly called 
the ‘married woman’s act.”’ The last settlement, 
which was made December 1, 1886, shows a bal- 
ance due Mrs. Trout of $1,673.73 as of March 1, 
1882, which was credited to the executor as of 
that date, there being an entry to the effect that 
it had been retained by him. The appellants 
contend that, upon the death of the wife’s father, 
her husband had the right to reduce her distribu- 
tive skare in the estate into possession as any 
other of her choses in action, and that this right 
was not affected, and could not be affected, by 
the subsequent passage of the act above men- 
tioned. In the latter branch of this proposition 
we do not concur. Indeed, in the recent case of 
Alexander v. Alexander, post, 335, (decided at 
the last term at Wytheville), the contrary was 
expressly held in a unanimous and well considered 
opinion delivered by Judge Hinton. And, upon 
the facts just adverted to, we are of opinion that 
the debt secured in favor of the wife is a valid 
one. The right of her husband to reduce her 
distributive share into possession had not been 
exercised before it was taken away by the statute, 
which made her interest in the estate her separate 
property, and hence the money, when collected, 
was hers absolutely. Besides, it was not collected 
by the husband, as such, but in his capacity as 
executor; and at common law the husband, to be 
absolutely entitled to the wife’s choses in action, 
must bave reduced them into possession as hus- 
band, and not in any other capacity, as executor, 
administrator, or trustee. Tyler, Inf. § 375, and 
cases cited. We are also of opinion that the set- 
tlement upon the wife in consideration of her re- 
linquishment of her contingent right of dower is 
valid. It is true, the only evidence in support of 
it are the recitals of the deed of settlement, and 
the answers of defendants David E. Trout and 
wife; and these the appellants contend are not 
sufficient, relying upon Blow v. Maynard, 2 Leigh, 
30, and other cases of that class. The doctrine of 
those cases undoubtedly is that a post-nuptial 
settlement is presumed to be voluntary; and, 
when assailed by creditors, the burden is upon 
those claiming under it to show by proof, inde- 
pendent of their own answers, that it is founded 
upon valuable consideration. Fink v. Denny, 75 
Va. 663; Hatcher v. Crews, 78 Va. 460; Perry v. 
Ruby, 81 Va. 317; Rixey’s Adm’r v. Detrick, 6 
S. E. Rep. 615. But there is another principle, or 
rather a qualification of the rule, which was rec- 
ognized in Blow v. Maynard, and that is this: 
that where the wife relinquishes an interest in her 
husband’s estate in consideration of a settlement 
upon her, and the deed of relinquishment and the 
deed of settlement are made about the same time, 
so that it may be reasonably presumed that the 
two deeds are parts of the same transaction, the 
court will so presume, and will look upon the re- 
linquisment as the consideration which produced 
the settlement. The present case comes within 
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this principle. Here the two deeds of relinquish- 
meut, and the deed of settlement, if not delivered 
at the same time, were delivered about the same 
time, the interval between them being only six- 
teen days; and the circumstarces under which 
they were respectively executed not only render 
the presumption reasonable, but lead irresistibly 
to the conclusion that they were virtually parts of 
the same transaction, and that the last mentioned 
deed recites the true consideration upon which it 
ffonnded. ‘The evidence shows that when the 
deeds were executed the grantor was indebted ina 
sum exceeding the value of his whole estate, and 
that for some time prior to that time he was en- 
deavoring to borrow money with which to pay 
his debts. An effort was made by the trust com- 
pany to effect a loan for bim in Philadelphia, but 
the effort failed, because the title to his land was 
not deemed satisfactory; and the fair inference 
froin the record is that a condition of the two 
loans, which were ultimately effected, was that 
the wife should unite in conveying the Roanoke 
land to secure them. It was as much his duty to 
provide for his wife as for his creditors; and the 
presumption is that, upon the faith of his promise 
to do so, she united iu the trust deeds Nos. 1 and 
2. In Blow v. Maynard, the settlement was not 
made until after the lapse of six years. In Perry 
v. Ruby, it was nine years. In Hatcher v. Crews, 
it affirmatively appeared that there was no con- 
sideration for the settlement at all; and so it may 
be said of every case in which this court has re- 
fused to sustain the settlement that the circum- 
stances widely differ from those of the case in 
hand. It is not pretended that the settlement 
upon Mrs. Trout, if valid at all, is excessive; and 
the decree upholding it and dismissing the bill 
must be affirmed. 
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1. ACTIONS — Election — Estoppel. One who wa® 
voluntarily chosen and carried into effect an appropri- 
ate legal remedy, with knowledge of the facts, will not 
in general be allowed to resort to an inconsistent 
remedy.— Dyckman v. Sevatson, 8. C. Minn., Aug. 17, 1888; 
39 N. W. Rep. 73. 

2. ADOPTION—Jurisdiction— Domicile — Statute. 
Construction of Pennsylvania statutes relative to the 
adoption of children as heirs. The proper court has 
jurisdiction although the petitioner is merely a s8o- 
journer and not a resident of the State.— Appeal of Wolf, 
8. C. Penn., April 23, 1888; 13 Atl. Rep. 760. 

8. APPEAL—Assignment of Errors. A plaintiff, who 
on proper grounds excepted to the denial of his motion 
for a new trial, may in the supreme court assign error 
on exceptions taken pendente lite to the overruling of 
his demurrer to defendant’s plea, though this is not 
mentioned in his final bill of exceptions. — Hurdee v. 
Griner, 8. C. Ga., March 26, 1888; 78. E. Rep. 102. 

4. APPEAL— Bill of Exceptions — Signing. When 
the record shows that the bill of exceptions was signed 
after the time fixed by order, it will on motion be 
stricken from the record. — Powell v. Sturdevant, 8. CO. 
Ala., July 20, 1888; 4 South. Rep. 718. 

5. APPE\L— Certificate of Evidence — Ex-judge. 
Under the Iowa law, the certificate of the evidence on 
appeal in an equitable action, signed by the judge after 
the expiration of his term of office, is not sufficient. — 
Pattersonville E. I. v. Coad, 8. C. lowa, Sept. 5, 1888; 39 N. 
W. Rep. 94. 

6. APPEAL — Estoppel. When an estoppel is not 
urged in the trial court, it will not be considered en ap- 
peal. — Trice v. Rose, 8. C. Ga., July 11, 1885; 78. E. Rep. 
109. 

7. APPEAL—Filing Transcript. ——-An attorney’s clerk, 
during his employer’s illness and contrary to his 
orders, took an appeal, but failed to file a transcript. 
Appellant’s attorney first learned it from respondent’s 
notice of motion to dismiss, when he served and filed 
atranscript: Held, that the appeal would not be dis- 
missed. — Bates v. Schroeder, 8. C. Cal., Aug. 20, 1888; 19 
Pac. Rep. 121. 

8. APPEAL—Filing Transcript — Order. Order to 
enlarge time for filing transcript, when taken ex parte 
and without notice, will be disregarded when called to 
the attention of the court, and the appeal will be dis- 
missed.—Bush v. Geisey, 8. C. Oreg., Muy 7, 1888; 19 Pac. 
Rep. 122. 

9. APPEAL—Former Decision—Review. Code Ala. 
1886, § 683 a, applies only where a case is brought upon a 
second appeal, involving the same principles und ques- 
tions decided on the former appeal, and which wust 
necessurily be reconsidered. — Stoudenmire v. De Barde- 
laben, 8. C. Ala., July 20, 1888; 4 South. Rep. 723. 

10. APPEAL—Former Decision—Stare Decisis. An 
appeal from a judgment below; entered in accordance 
with an opinion of the supreme court, will nut be re- 
viewed to determine whether the former opinion was 
correct.— Windsor v. Cobb, 8. C. lowa, Sept. 5, 1888; 39 N. 
W. Rep. 93. 

1l. APPEAL—Immaterial Evidence. The rejection 
of evidence and charge of the court as to immuterial 
mutter are no Cause for a new trial. — Dannenberg v. 
Guernsey, 8. C. Ga., April 11, 188; 75. E. Rep. 105. 

12. APPEAL—Justice — Notice. Under California 
law, the filing of notice of appeal with the justice with- 
out proof of service indorsed thereon is ineffectual for 
any purpose.— Hennes v. Wells, 8. C. Oreg., May 3, 1888; 19 
Pac. Rep. 121. 

13. APPEAL — Review — Objection in Appellate Court, 
Under the law of Indiana, an objection that the 
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complaint does not state a good cause of action, must, 
if made for the first time in the appellate court, contro- 
vert the validity of the whole complaint; if a single 
paragraph is good the objection will fails. — Branch v. 
Faust, 8. C. Ind., Sept. 18, 1888; 17 N. E. Rep. 898. 

14. APPEAL— Sufficiency of Evidence. Where the 
evidence is conflicting, the verdict of a jury will not be 
disturbed. — Ragan v. Holton, 8. C. Ga., July 11, 1888; 78. 
E. Rep. 106. 

15. ASSIGNMENT FOR BENEFIT OF CREDITORS — Insur- 
ance—Statute.——Under the statute of New Hampshire, 
a policy of insurance against fire passes by a general 
assignment for the benefit of creditors, although in the 
policy there is a stipulation that it shall be void if as- 
signed without leave of the company.— Dube v. Mascoma, 
etc. Co., 8. C. N. H., July 19, 1888; 15 Atl. Rep. 141. 

16. ASSUMPSIT—Work and Labor. Where a woman 
married, thinking her husband to be single and after 
his death discovered that he had another wife living 
and undivorced, she cannot recover from his adminis- 
trator for work and labor done while she lived with her 
supposed husband. — Cooper v. Cooper, 8. J. C. Mass., 
Sept. 5, 1888; 17 N. E. Rep. 892. 

17. ATTACHMENT — Levy. - It is not a legal attach- 
ment of property in the possession ofa bailee where 
the officer first commences his service by attaching 
other property and then merely writes to the bailee that 
he has attatched thatin his possession, an officer need 
not have his process upon his person when he exe- 
cutes it. — Barney v. Rockwell, 8. C. Vt., Sept. 12, 1888; 15 
Atl. Rep. 163. 

18. ATTACHMENT—Right of Property— Evidence. 
Where the claimant in attachment introduces certain 
transfers, under which he claims title, plaintiff may 
show that before the levy ofthe attatchment defend- 
ant mortgaged the property with cluimant’s consent 
witbout producing the mortgage. — Roberts v. Burgess, 
8. C. Ala., July 26, 1888; 4 South. Rep. 733. 

19. BAIL— Absconding Principal — Sureties. The 
sureties on the bail bond of one indicted for murder are, 
under Alabama law, liable, if he absconds during the 
trial. — Hawk v. State, 8. C. Ala., July 16, 1888; 4 South. 
Rep. 690. 

20. BANKS—Assumption of Liabilities—Settlement.— 
Bank A bought up the assets and assumed the liabilities 
of bank B. The latter bank had issued to depositors 
certificates calling for national bonds, which were to be 
redeemed at their face value plus the premium on 
bonds. It was ascheme to escape taxution; Held, that 
the stockholers of bank B could not complain because 
bank A redeemed the certicates according to their 
terms. — Mason v. Farmers’, etc. Bank, 8. C. lowa, Sept. 5» 
1888 ; 39 N. W. Rep. 91. ‘ 

21. BASTARDY—Evidence— Procedure — Statute. 
Procedure and evidence prescribed by the statute of 
Indiana in bastardy cases.— Reynolds v. State, 8. C. Ind., 
Sept. 19, 1888; 17 N. E. Rep. 909. 

22. BILLS AND NOTES—Actions — Consideration. A 
gave a note to his attorneys as a retainer in a prosecu- 
tion against him. Before trial he was kil'ed by a mob: 
Held, that in an action thereon against his adwinistra- 
tor the latter might show a partial failure of consider- 
ation.—Agneu v. Walden, 8. C. Ala., July 12, 1888; 4 South. 
Rep. 672. 

23. CARRIERS—Bill of Lading—Delivery. Where by 
a bill of lading the goods are consigned tothe order of 
the consignor, and the bill is indorsed in blank and 
negotiated for value as security fora draft drawn by 
the consignor on a third person, the carrier has no 
right to deliver the goods to such third person without 
production of the bill of lading or authority from the 
holder thereof.—Boatman’s S. B. v. Western ¢ A. R. R., 8. 
C. Ga., April 16, 1888; 7 8. E. Rep. 125. 

24. CARRIERS— Ejecting Passengers — Damages. ——— 
An action for ejecting a passenger from a train with 
force and violence, though a contract for carriage is 
alleged, is an action of tort, and if the circumstances 
warrant it, punitive damages may be recovered against 





























the railroad.— Head v. Georgia P. R. R., 8. C. Ga. Dec. 20, 
1887; 7 S. E. Rep. 217. 

25. CARRIERS—Limiting Liability. Where a carrier 
isreleased from liability except for fraud and gross 
negligence in transporting horses in consideration of 2 
reduced rate, the owner having free passage with the 
horses, the carrier is not liable for injury caused by 
want of care on the route, though it allowed the shipper 
to ride on the passenger tran. — Central, etc. R. R. v. 
Smitha, 8. C. Ala., July 19, 1888; 4 South. Rep. 768. 

26. CARRIERS—Regulations as to Baggage. Where 
a passenger has been in the habit of carrying merchan- 
dise in nis trunk contrary to the regulations of the 
carrier, the latter, when the trunk is offered for trans- 
portation, may require him to furnish satisfactory 
proof of what it contains, and upon his refusal may de- 
cline to receive it. — Norfolk G W. R. R.v. Irvine, 8. C- 
App. Va., Aug. 9, 1888; 7S. E. Rep. 233. 

27. CHAMPERTY—Ejectment—Defenses. An agree- 
ment by plaintiff to convey part of the land sued for to 
his attorneys, if successful, is no defense to such action, 
even if atturneys are forbidden by statute to buy any- 
thing in action.— Gage v. Downy, S. C. Cal., Aug. 20, 1888; 
19 Pac. Rep. 113. 

28. COLLISION — Steam and Sail — Damages. A 
small steamer, being overtaken by a larger sualling ves- 
sel, stopped and biew its whistle. The sailing vessel 
had no lookout and suddenly changed its course and 
collided with the steamer, and then sailed away, mak- 
ing no effort to save the sinking steamer’s crew: Held, 
that the vessel was liable for the damages to the 
steamer, the expenses of endeavoring to ruise it, and 
for the personal injuries to the crew. — McAllep v. The 
Latona 8. C. Wash. Ter., Jan. 12, 1888; 19 Pac. Rep. 131. 

29. CONSTITUTIONAL LAW—Title of Act — Statute. 
Construction of Indiana statutes relative to the house 
of refuge and reformatory of that State: Held, that the 
title of the act is in conformity with constitutional pro- 
visions.—Jarrard v. State, 8. C. Ind., Sept. 19, 1888; 17 N. 
E. Rep. 912. 

30. Contract—Construction— Parol Evidence. A 
written contract signed by a party who could not read 
or write, but to whom it had been read and explained 
cannot be contradicted by parol evidence of a party 
interested if rebutted by the testimony of a disinter- 
ested witness. — North v. Williams, 8. C. Penn., April 23, 
1888; 13 Atl. Rep. 723. 

31. CONTRACTS—Description of Property. A writ- 
ten agreement by Ato transferto B alot of land near 
Florence, north of the fair grounds, containing 35 
acres, more or less,is not void for uncertuinty, it ap- 
pearing that A owned but one such lot in that vicinity. 
—O’ Neal v. Seixas, 8. CO. Ala., July 19, 1888; 4 South. Rep. 
745. 


32. CONTRACTS—Restraint of Trade. Where stock- 
holders agree to place their stock for three yeurs in the 
hands of trustees with power to vote the same at stock- 
holders’ meetings, the stock only to be sold subject to 
such agreement, equity will not enforce the contract.— 
Moses v. Scott, 8. C. Ala., July 26, 1888; 4 South. Rep. 742. 


83. CORPORATION—Receiver. Where acorporation 
is in the hands of a receiver and all its property in his 
possession it cannot be held liable for wrongs com- 
mitted by his agents.— State v. Wabash, etc. Co.. 8.C. Ind., 
dept. 18, 1888; 17 N. E. Rep. 909. 


34. CORPORATION— Stock — Subscription. Where 
one subscribes for stock in corporation and after- 
wards withdraws his subscription before the corpora- 
tion is organized or a charter applied for, he is not 
responsible for the stock although he had pursuaded 
others to subscribe. — Muncy, etc. Co. v. De La Green, 8. 
C. Penn., April 23, 1888; 18 Atl. Rep. 747. 


35. Costs—Mutual Faults. Where plaintiff in ex- 
ecution levies on too much property, and the claimant 
claims more than his interest, the costs of the proceed- 
ings should be equally divided between them.—Posteld v. 
Chapman, 8. C. Ga., July 11, 1888: 78, E. Rep. 119. 
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36. Costs—Security— Dismissal. Under Alabama 
law, the court may refuse to dismiss a suit begun by a 
non-resident without security for costs, and allow the 
plaintiff thereupon to give such security. — Sandlin v. 
Southern W.Co., 8. C. Ala., July 26, 1888; 4 South. Rep. 
732. 

37. COUNTIES—Liabilities—Detention of Steamers.—— 
There is no statutory provision subjecting counties to 
actions for detaining steamers on any craft upon the 
water by bridges or by other obstructions. — White Star 
L. 8S. B. Co. v. Gordon County, 8.C. Ga., May 11, 1888; 78. 
E. Rep. 231. 

38. COVENANT—Breach of Warranty—Trees. In an 
action for breach of warranty of title of real estate, 
where a prior right had been given to another to cut 
trees from a portion of the land, it is competent to 
prove the value of the trees cut therefrom after the 
conveyance to plaintiff.—Clark v. Zeigler, 8. C. Ala., July 
11, 1888; 4 South. Rep. 669. 

39. COVENANT — Easement — Estoppel. One who 
has conveyed to a railroad company a strip of land for 
right of way by deed with warranty against incum- 
brances is estopped from demanding of the company 
damages for obstructing the flow of a stream across the 
right of way,or of shutting off a private pass way by 
an embankment. — De Rochemont v. Boston, etc. Co., 8. C. 
N. H., July 19, 1888; 15 Atl. Rep. 131. 

40. CRIMINAL LAW— Affirmance of Judgment— Habeas 
Corpus. After affirmance on appeal of a judgment 
of conviction for felony, the legality of the conviction 
can only be drawn in question on habeas corpusfor want 
of jurisdiction appearing on the face of the record 
brought from the court below to the supreme court. — 
Daniels v. Towers, 8. C. Ga., Nov. 1, 1887; 78. E. Rep. 120. 

41. CRIMINAL LAW—Assault— Indictment. An in- 
dictment for assault with intent to murder an adopted 
daughter by neglecting and refusing to nourish and 
provide for her, is insufficient, if it fails to allege pecu- 
niary ability to furnish her support. — State v. Merkley, 
8. C. Iqwa, Sept. 4, 1888; 39 N. W. Rep. 111. 

42. CRIMINAL LAW—Assault—Insulting Words. On 
atrial for assault with intent to kill, committed by 
striking a man onthe head with an iron weight sud- 
den passion, arising from an immediate verbal insult, 
is not enough to repel the imputation of malice. — Lane 
v. State, S. C. Ala., July 26, 1888; 4 South. Rep. 730. 

43. CRIMINAL LAW—Assault — Subsequent Threats.— 
Evidence that defendant, after an indictment for as- 
sault with intent to murder, while passing the injured 
woman inthe court house about two weeks before the 
trial, said, I'll get you yet, is admissible. — Walker v. 
State, 8. C. Ala., July 16, 1888; 4 South. Rep. 686. 

44. CRIMINAL LAw—Commitment— Bail. Where a 
person is irregularly committed to jail ona charge of 
perjury and gives bail to appear at the next term of the 
court and fails to appear, his sureties are responsible, 
as giving bail waived the irregularity. — Cunni:gham v. 
State, S. C. Ind., Sept. 18, 1888; 17 N. E. Rep. 904. 

45. CRIMINAL LAW—Disorderly House— Evidence. 
A party may be found guilty of keeping a house of ill- 
fame,to which defendant permitted persons to resort 
for purposes of prostitution, though it also aveired that 
prostitutlon was practiced there at his solicitation, 
which is not proved.—State v. Schafer, 8. C. lowa, Sept. 5 
1888 ; 39 N. W. Rep. 89. , 

46. CRIMINAL LAW—Former Conviction. A former 
conviction made by a justice upon his own complaint 
will not bar an indictmeni previously found for intoxi- 
cation, being the sume offense. — State v. Wakefield, 8. C. 
Vt., Sept. 24, 1888; 15 Atl. Rep. 181. 

47. CRIMINAL Law — Jurisdiction — Abatement. 
Wher. the district court has jurisdiction of the subject- 
matter and the defendant, although the latter is brought 
before it upon another complaint not further prose 
cuted, and an appeal is taken from the judgment of the 
court, a plea in abatement is not permissible in the 
appellate court.—Commonwealth v. Whalen, 8. J. C. Mass., 
Sept. 27, 1888; 17 N. E. Rep. 81. 



































48. CRIMINAL Law—Jurors —Special.— Where special 
jurors in addition to the regular panel are summoned 
for a murder trial, itis not error to excuse five of the 
regular jurors without defendant’s knowledge, though 
they were afterwards drawn upon impaneling the trial 
jury. — Fariss v. State, 8.C. Ala., July 16, 1888; 4 South. 
Rep. 679. 

49. CRIMINAL LAw—Larceny — Fraud. A shot B’s 
hog and told him he found it dead and spoilt. B told 
him he might have it for soap grease. B found the hog 
the next duy at A’ house, and it was not spoilt: Held, 
that A was guilty of larceny.—Frazier v. State, 8. C. Ala., 
June 28, 1888; 4 South. Rep. 791. 

50. CRIMINAL Law— Lien — Removing Property. 
An indictment for removing property, on which there 
was a lien, under Alabama law, is not maintainable 
when the property in question was held by right of 
ownership. — Smithv. State, 8. C. Ala., July 16, 1888; 4 
South. Rep. 683. 

51. CRIMINAL LAW—Mayhem — Female. Personal 
injuries to « woman which are held to constitute the 
crime of mayhem. — Kitehens v. State, 8. C. Ga., July ll, 
1888; 7S. E. Rep. 209. 

52. DAMAGES — Railroads — Fruit Trees. In an 
action aguinst a railroad for the destruction of fruit 
trees by fire, the measure of damages is the value of the 
trees destroyed. — Norfolks G W. R. Rv. Bohannan, 8. 0 
App. Va., Aug. 16, 1888; 78. E. Rep. 236, 

53. DEDICATION—Town -sites— Sales. The statute 
imposing a penalty on owners of town-sites who sell 
such lands before recording the plats thereof, does not 
render such sules void. — De Mers v. Daniels, 8. C. Minn., 
Aug. 30, 1888; 39 N. W. Rep. 98. 

54. DEED — Description — Boundaries. Aand B 
inherited part of lot 8 and part of lot 7 from their 
mother, and the rest of lot 8from their father. A de- 
scribing himself as the heir of his mother, conveyed 
one half of lot8 and part of lot 7, describing the land 
by metes and bounds excluding part of lot 8. B, acting 
by A, his attorney, conveyed the same property by the 
same description: Held, that the north end of lot 8 did 
not pass.— Waldin v. Smith, 8. C. lowa, Sept. 4, 1888; 39 N. 
W. Rep. 82. 

55. DESCENT AND DISTRIBUTION — Bastards. A 
bastard died seized of lund, leaving a bastard half- 
brotber and their mother: Held that, under Alabama 
law, the half brother takes the land to the exclusion of 
the mother. — Butler v. Elyton L. Co., 8. C. Ala., July 12, 
1888 ; 4 South. Rep. 675. 

56. DETINUE—Sale — Terms. Where in detinue it 
appears that plaintiff sold and delivered the property 
to defendant for a reasonable price to be afterward 
agreed upon, though the parties could not agree upon 
the price, the jury should find for the defendant, — 
Greene v. Lewis, 8S. C. Ala , July 26, 1888; 4 South. Rep. 740. 

57. DivorcE—Child—Supplemental Relief. Under 
Iowa law, a petition by a divorced wife, who had been 
awarded alimony and the custody of their minor child, 
to compel her former husband to contribute to the sup- 
port of the child, which does not avera changed con- 
dition of the parties, is demurrable. — Reid v. Reid, 8. C. 
Iowa, Sept. 4, 1888; 39 N. W. Rep. 102. 

58. DivorCcE — Homestead. When a woman is 
divorced she and her minorchildren, if their custody 
is committed to her, lose all right to the homestead of 
the husband and father. — Haton v. Sawyer,8.C. Vt., 
Sept. 11, 18 8;15 Atl. Rep. 166. 


59. EASEMENT — Right of Way — Construction — Evi- 
dence. In construing a writing giving a private 
right of way, parol evidence is admissible which tends 
to show the typography ofthe land and the intention 
of the parties.— Gardner v. Webster, 8.C. N. H., July 19, 
1888 ; 15 Atl. Rep. 144. 


60. EJECTMENT—Mortgage—Equity of Redemption.—— 
Under Alubama law, amortgagor in possession cannot 
set up the outstanding title of the mortgagee to defeat 
ejectment by a purchaser of the equity of redemption, 
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at execution sale. — Cotton v. Carlisle, 8. O. Ala., July ll, 
1888 ; 4 South. Rep. 670. 

61. EJECTMENT — Possession — Conveyance. ——— De- 
fendant in ejectment, who is in possession under claim 
of right, cannot interpose as a defense thut plaintiff 
has conveyed,since action brought, all his interest in 
the premises.—Datris v. Curry, 8. C. Ala., July 26, 1888; 4 
South Rep. 734. 

62. ELECTION—Certiorari—Contest—A ppeal — Statute. 
Under the statute of Pennsylvania a contested 
election of certain officers must be decided by the court 
of quarter sessions, and no appeal lies from its decis- 
fon. In the absence of irregularity the decision cannot 





sible in evidence as part of the res gestae. — Ross v. 
White, 8. C. Vt., Sept. 24, 1888; 15 Atl. Rep. 184. 

72. EVIDENCE—Deed—Copy— Authentication. A 
certified copy of a deed to lands in Georgia, authenti- 
cated as required by act of congress, is not admissible 
in Alabama without proof of the loss or destruction of 
the original, which is required by Georgia law.— Whaun 
v. Atkison, 8. C. Ala., July 16, 1888; 4 South. Rep. 681. 

73. EVIDENCE—Sufficiency. In an action for money 
loaned, it appeared that plaintiff's intestate had re- 
ceived money which was unaccount d for, unless 
loaned to defendant. Defendant had admitted to dif- 
Sevens perpen. that he had borrowed money from 











be reyiewed by the supreme court. — In re Contested 
Election of Yonkin, 8. C. Penn., April 23, 1888; 13 Atl. Rep. 
760. 

68. ELECTIONS — Female Suffrage. The act of 
Washington Territory, conferring the right of suffiage 
on women, is in conflict with the organic act, Rev. St. 
U. 8. § 5506. — Bloomer v. Todd, 8. C. Wash. Ter., Aug. 14, 
1888 ; 19 Pac. Rep. 135. 

64. EMINENT DOMAIN—Errors of Law— Injunction. 
Errors of law in condemnation proceedings by a rail- 
road company are not grounds for awarding an injunc- 
tion restraining the company from proceeding to lay 
out a right of way and construed its road over the con- 
demned land. — Cooper v. Anniston, etc. R. R. 8. C. Ala., 
July 26, 1888; 4 South. Rep. 689. 

65. EMINENT DOMAIN — View by Jury — Evidence — 
Weight of Evidence. In a case involving condem- 
nation under the right of eminent domuin, the jury of 
view may give proper weight to the evidence of their 
Own senses as well as to tuke into consideration the 
testimony of witnesses.— Hartman v. Peading, etc. Co., 8. 











C. Penn., April 30, 1888; 18 Atl. Rep. 774. 





66. Equity— Jurisdiction — Objections. When a 
bill does not sta:e a case proper for equitable relief, it 
will be dismissed on objection made at any stage of the 
proceedings. — Buffalov. Town of Pocahontas, 8. C. App. 
Va., Aug. 16, 1888; 78. E. Rep. 238. 

67. Equiry—Remedy at Law—County Officers. A 
bill by a county aguinst its treasurer and collector 
stated, that both officers were in default, and that owing 
to their manner of doing bussiness it was impossible 
to ascertain what each owed, and prayed that the col- 
lector be required to settle his accounts and for judg- 
ment against him and his sureties, and that the 
treasurer and collector be required to interplead and 
settle their accounts, and for a decree astothe sum 
due from the treasurer: Held, that there wus an ade- 
quate remedy at law. — Sumter County v. Mitchell, 8. C. 
Ala., July 19, 1888; 4 South. Rep. 75. 

68. EQUITY PRACTICE—Equitable Ejectment—Jury.— 
In acase of equitable ejectment the chancellor may 
submit the evidence to a jury if itis such, although con- 
flicting, that he can in good conscience accept a verdict 
either way, but he shuuld decide the case himself if 
the evidence is such that he could not so accept a 
verdict rendered against his views of evidence.— Hess v. 
Calender, 8. C. Penn., April 23, 1888; 13 Atl. Rep. 720. 

69. Escrow—Delivery. A deed may be delivered 
as an escrow to any person other than the grantee, and 
it is not a conveyance while it so remains or until the 
condition is performed. The condition need not be ex- 
pressed in writing. — Gaston v. City of Portland, 8. C. 
Oreg., April 30, 1888; 19 Pac. Rep. 127. 

70. EVIDENCE—Ancient Deeds— Possession. Un- 
der Georgia law, an ancient deed, otherwise conform- 
ing to law, may be admitted in evidence, though 
possession is not proved, when both parties admit that 
the land was wild and unoccupied till shortly before 
suit. — Prigdenv. Greene, 8. C. Ga., July 12, 1888; 78. E, 
Rep. 97. 

71. EVIPENCE—Declaration — Res Gestz. Where 
an adwinistrator brings an action of trover and the 
defense is that the property was given to the defend- 
ant by the intestate, the declurations of the defendants 
that the property had been given to him are not admis- 

















,on which he was paying interest: Held, that 
a vendiet tor plaintiff for less than defendant admitted 
he owed was sustained by the evidence, the error, if 
any, being in defendant’s favor. — Miles v. Wikel, 8. O. 
Iowa, Sept. 5, 1888; 39 N. W. Rep. 95. 

74. EVIDENCE—Varying Writings. Parol evidence, 
that a settlement closed up by notes and mortgage was 
by parol agreement to be raised by the debtor and the 
notes and mortgage reduced by correcting errors, is 
inadmissible. — Dyar v. Walton, 8. C. Ga., Dec. 19, 1887; 7 
8. E. Rep. 220. 

75. EXECUTION—Evidence — Fraud. In an action 
against a constable for levying upon property of the 
plaintiff as that of his (plaintiff’s) father, defendant of- 
fered to prove that pluaintiff’s father and mother had 
been in the habit of shifting from one tothe other the 
ownership of their property but did not offer to prove 
that pluintiff,s title was derived from such a transfer: 
Held, that the evidence was properly excluded. — Ben- 
nethum v. Long, 8. C. Penn., April 30, 1888; 13 Atl. Rep. 778. 

76. EXECUTION—Innocent Purchaser. A judgment 
creditor who purchases real estate at execution sale 
without notice of an outstanding equity, is an innocent 
purchaser for value and entitled to protection on such. 
—Ettenheimer v. Northgraves, 8. C. lowa, Sept. 6, 1888; 39 
N. W. Rep. 120. 

77. EXECUTION—Limitation — Indorsement. The 
indorsement by a justice of a receipt for his costs on 
executions placed in the sheriff's hands is such an 
entry as is contemplated by Code Ga. § 2914.—@holston v. 
O’ Kelley, 8. C. Ga., July 11, 1888; 78. E. Rep. 107. 

78. EXECUTION—Sale— Mortgage — Equity of Redemp- 
tion. Two equities of redemption on separate 
tracks of land belonging to the same debtor but mortg- 
aged to different persons cannot be sold together upon 
an execution aguinst the debtor.— McCone v. Courser, 8, 
C. N. H., July 19, 1888; 15 Atl. Rep. 129. 

79. EXECUTORS — Allowance of Demands—Delay. 
Where a claim against an estate hus been duly filed 
and approved by the executor and payments mude on 
it, a delay of several years in bringing it toa hearing 
will not be a bar, under Iowa laws, when the notes 
therefor and all the parties are before the court and the 
estate hus not been injured by the deluy. — Schrnier v. 
Holderbaum, 8. C. lowa, Sept. 6, 1888; 39 N. W. Rep. 125. 

80. EXECUTORS—Exumination—Discovery. Where 
an executor conceals from creditors the amount and 
whereabouts of the assets, and collusively allows leg- 
atees to take their portions tothe injury of the cred- 
itors, the creditors way compel a discuvery in equity, 
though the statute permits the examination of the 
executor as a witness, in proceedings at law.— Handley v. 
Heflin, 8. C. Ala., July 20, 1888; 4 South. Rep. 725. 

81. ExECUTORS—Robbery—Liability. An executor 
collected $3,000 near where he lived, which was fourteen 
miles from the county seat, and kept itin his posses- 
sion for a few weeks when, on guing to make his 
settlement at the county seat, he was robbed of it: 
Held, that he was propely allowed the amount in his 
settle ment.—Lehman v. Robertson, C. 8. Ala., July 20, 1888; 
4 South. Rep. 728. 

82. EXECUTOR AND ADMINISTRATOR — Heir. 
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the statute of Indiana, after an admisistrator is allowed 
a claim it is competent for the heir to show its invalid- 
ity in order to protect the real estate from sale by the 
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administrator.— O’ Haleran v. O’ Haleran, 8. C. Ind., Sept. 
20, 1888; 17 N. E. Rep. 917. 

83. EXEMPTION—Sale—Claimant.——Personalty sold by 
the sheriff subject to the exemption right, pending an 
application to set apart the property, may be recovered 
of the purchaser though the pending application failed, 
if a subsequent application succeeded; but not, if sold 
subject to the result of the pending application.— Robson 
v. Rawlins, 8. C. Ga., Nov. 5, 1887; 78. E. Rep. 212. 

&. FENCES—Division Fences — Negligence. Cir- 
cumstances stated under which it was held that a party 
Was not guiity of contributory negligence in turning 
his cattle into a pasture, the division fence of which 
was imperfect and the cattle therefore liable to be in- 
jured. — Eddy v. Kinney, 8.C. Vt., Sept. 25, 1888; 15 Atl. 
Rep. 198. 

8. FravuD—Fraudulent Conveyance—Corporation. — 
Circumstances stated under which a conveyance made 
by a corporation was held to be fraudulent and designed 
to hinder, delay and defraud creditors. — Bernard v. 
Barney, etc. Co., 8. 8. C. Mass., Sept. 4, 1888; 17 N. E. Rep. 
887. 

86. FRAUD — Statute of — Consideration— Promise to 
Pay Another’s Debt.—— Where a creditor accepted an as- 
signment of a policy of insurance which had before been 
assigned to plaintiff, promising to pay the debt due to 
plaintiff: Held, that he is liable to plaintiff, his promise 
to pay not being within the statute of frauds, — Leake v. 
Beli, 8. C. Ind., Sept. 20, 1888; 17 N. E. Rep. 918. 

87. Fraup—Statute of—Contract— Abandonment,— 
Where plaintiff bought a farm for defendant at his re- 
quest and took the title in his own name as security for 
the price, and defendant took possession and for a 
season paid intesest and taxes and then abandoned the 
property: Held, that the contract was within the stat- 
ute of frauds, but the defendant wasin the place of a 
mortgagor in possesion, and the plaintiff could recover 
the excess of the debt above the value of the premises. 
—Adams v. Cooty, 8. C. Vt., Sept. 8, 1888; 15 Atl. Rep. 150. 

88. FRaUDS—Statute of—Debt of Another— Considera- 
tion. A, having a mortgage on certain property of 
B, agreed to satisfy his debt from the proceeds of a 
public sale of B’s property; C, having attached part of 
B’s property, went to the place of sale to attuch more, 
Athen orally agreed to pay any deficiency due toC 
after selilng the attached property, if he would make 
no additional levy: Held, that there was sufficient con- 

ideration for A’s promise under the statute of frauds. 
—Helt v. Smith, S.C. lowa, Sept 4, 1888; 39 N. W. Rep. 81. 

89. FRAUDS—Statute of—Deeds—Delivery. Deeds 
fully describing the contract, parties and the land, ex- 
ecuted and put into the hands of athird party to be 
delivered on compliance by the vendee with the terms 
of payment, take the contract out of the statute of 
frauds. — Johnston v. Jones, 8.C. Ala., July 26, 1888; 4 
South. Rep. 748. 


90. FRAUDULENT CONVEYANCES— Deed to Children.— 
The evidence in this case was held insufficient to set 
aside a deed to minors as being fraudulent as to the 
creditors of the parents of the children. — Stoddard v. 
Rowe, 8. C. Iowa, Sept. 4, 1888; 39 N. W. Rep. 84. 


91. FRAUDULENT CONVEYANCE—Preference —Husband 
and Wife. Circumstances stated under which it 
was held that a conveyance made by a husband for the 
benefit of his creditors, in which he made preferences 
among them, and gave such a preference to a debt due 
to his wife was not unreasonuble or fraudulent.—Brig- 
ham v. Hubbard, 8. C. Ind., Sept. 21, 1888; 17 N. E. Rep. 920. 


92. FRAUDULENT CONVEYANCE — Sureties. Where 
the liability of a surety is contingent, when his princi- 
pal makes a conveyance fraudulent as to creditors, he, 
after he has been compelled to pay the surety debt, may 
attack the conveyance.—frigg v. Patterson, 8. C. Ala., 
July 20, 1888; 4 South. Rep. 716. 


$8. FRAUDULENT CONVEYANCE—Trover—Evidence.— 
Where A brings an action for the conversion of prop- 
erty after conveying it to another, under whom defend- 




















ant claims, a defense that A conveyed in fraud of his 
creditor must be so clear and convincing as to exclude 
reasonable doubt.—Conley v. Thornton, 8. C. Ga., April 
20, 1888; 7S. E. Rep. 127. 

94. GAMING—Fairs—Indictment. Construction of 
Indiana statutes relative to gaming as connected with 
fairs and the like exhibitions. An indictment is not de- 
fective which charges that the defendant was an officer 
of an agricultural society, but does not charge that he 
was the officer of a county fair.—state v. Johnson, 8. CO. 
Ind., Sept. 19, 1888; 17 N. E. Rep. 910. 

9%. GARNISHMENT—Judgment by Default. Judg- 
ment by default may be entered against garnishees 
when they do not appear and support the truth of their 
answer when contested.—Lehman v. Hudmon, 8. ©. Ala., 
July 26, 1888; 4 South. Rep. 741. 

96. GARNISHMENT—Trustee Process — Officer. In 
Vermont, money in the hands of the clerk of a county 
court, whose only duty is to pay it to the defendant, is 
liable to trustee process in an action against that de- 
fendant.— Wilbur v. Flannery, 8. C. Vt., Sept. 24, 1888; 15 
Atl. Rep. 203. ; 

97. GARNISHMENT—W ages.——-One who owes wages 
exempt from garnishment need not pay the money into 
court upon being garnished, but may resist by his an- 
swer.—Emmons v. Southern, etc. Co., 8. C. Ga., May 16, 
1888; 78. E. Rep. 232. 

98. GUARDIAN AND WARD — Cost — Defense. A 
guardian is not entitled to charge the estate of his ward 
with the expense of resisting a petition for his own re- 
moval, unless he can show that he acted in good faith. 
—Dearborn v. Batten,S. C. N. H., July 19, 1888; 15 Atl. Rep. 
449, 

99. GUARDIAN AND WARD—Final Order—Appeal.—— 
An appeal may be taken, under Iowa law, from an 
ordér of the probate court requiring a guardian to pay 
a judgment obtained against his ward and himself as 
garnishee.—Cofin v. Eisminger, 8. C. lowa, Sept. 4, 1888; 
39 N. W. Rep. 124. 

100. GUARDIAN AND WARD—Surety. The sureties 
on a guardian’s bond are liable for money belonging to 
the ward which at any time came into the hands of the 
guardian tothe amount of the penalty of the bond, 
whether it was or was not expected when the appoint- 
ment was made that the guardian would receive so 
much. — Hartman v. Commonwealth, 8. C. Penn., April 30 
1888 ; 13 Atl. Rep. 780. 

101. Highway—Statute—Certiorari. Construction 
of Pennsylvania statute for converting turnpikes i to 
public highways. Ruling as to removal by certiorari of 
proceedings from the lower court to the supreme court, 
— Inre Turnpike Road, 8.C. Penn., April 23, 1s88; 13 Atl. 
Rep. 709. 

102. HIGHWAYS — Turnpike — Right of Way — Statute. 
—— Circumstances stated under which a railroad 
company having purchased a turnpike road, and oper- 
ated it as such by taking tolls, was held entitled to use 
said turnpike road as the road-bed of its railroad, after 
a portion of it had been condemned and open for public 
use.— Appeal of Philadelphia, etc. Co., 8. C. Penn., April 23, 
1888 ; 13 Atl. Rep. 708. 

103. HOMESTEAD — Assignment. The homestead 
passes by an assignment in favor of creditors, so far as 
concerns debts contracted before the homestead was 
acquired, and the assignee’s deed conveying it will in 
such case pass the title to the purchaser. — Tilden v. 
Crimmins, 8. C. Vt., Sept. 13, 1888; 15 Atl. Rep. 178, 

104. HOMESTEAD—Lease— Partition. A son occu- 
pied for twenty years a part of his father’s homestead, 
a par of which land was assigned to him on partition 
after bis father’s death: Held, that he had no exemption’ 
in the land so alloted against a judgment previously re- 
corded. — Wertz v. Merritt, 8. C. Iowa, Sept. 4, 1888; 39 N. 
W. Rep. 103. 

105. HUSBAND AND WIFE— Antenuptial Settlement.—- 
A conveyance from a busband to his wife pursuant to 
an antenuptial settlement, where the wife did not know 
at the time of the settlement that the husband was in- 
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debted, and where no fraud was intended, is valid 
as against his creditors.— Nance v. Nance, 8. C. Ala.. July 
18, 1888; 4 South. Rep. 699. 

106. HUSBAND AND WIFE — Fraudulent Conveyances. 
A married woman, who has been relieved of her 
disabilites, under Alabama law, can contracta debt on 
which the creditur can maintain a Dill to subject to its 
payment property fraudulently conveyed by her.—Mohkr 
v. Senior, 8. C. Ala., July 26, 1888; 4 South. Rep. 734. 

107. HUSBAND AND WIFE — Mortgage. A married 
woman may bind herself by a note and mortgage of 
real estate, given to obtain money for her husband, 
with wLich to pay his debts.— Wells v. Foster, 8. C. N. H., 
July 19, 1888;15 Atl. Rep. 216. 

108. HUSBAND AND WIFE—Separate Estate— Evidence. 
Where a married woman sues an officer for levy- 
ins on property which she claims as her separate estate, 
her petition to have her earnings set aside to her as 
such separate estate is admissible in evidence, and the 
court may properly refer to it in charging the jury. — 
Bennethum v. Long, S. C. Penn., April 30, 1888; 13 Atl. Rep. 
776. * 

109, INJUNCTION—Second Application. Where an 
injunction is refused and no writ of error is obtained in 
the time allowed, the refusal to grunt an injunction on 
the same bill, carried only by an amendment contuin- 
ing a fact known from the first to complainant, will not 
be controlled unless the chancellor has flagrantly 
abused his discretion. — Beekwith v. Blanchard, 8. C. Ga., 
March 3, 1888; 78. E. Rep. 224. 

110. INSOLVENCY—Conflict of Law. Where an in- 
solvent had an office in Vermont and one in New York, 
and transferred to a Vermont creditor the property in 
New York in fraud of the insolvency laws of Vermont: 
Held,thatthe Vermont assignee in insolvency could 
maintain trover for the property although the transfer 
‘was valid by the law of New York.— Crampton v. Valido 
Marble Co., 8. C. Vt., Sept. 10, 1888; 15 Atl. Rep. 153. 

lll. INSOLVENCY—Discharge — Conflict of Laws. 
A discharge under the Vermont insolvent law is not a 
bar to recovery upon a note owned by one who, when 
the discharge was granted, was a citizen of another 
State.— Roberts v. Atherton, 8. C. Vt., Sept. 11, 1888; 15 Atl. 
Rep. 159. 


112. INSURANCE — Conditions — Reformation. A 
employed an insurance agent to insure his property, 
the agent was to select the companies, and the pulicies 
were to allow additional insurance. The agent wrote a 
policy in acompany, wherein additional insurance was 
forbidden. A accepted the policy without reading it: 
Held, that A wus entitled to a decree reforming the 
policy.— Barnes v. Hekla F. I. Co., 8. C. lowa, Sept. 5, 1888; 
89N. W. Rep. 122. 


113. INSURANCE—Conditions— Vacant Building. A 
policy of insurance provided that it should become 
void if the dwelling-house became wholly or partially 
vacant or unoccupied. The tenant moved out and the 
building burnt down five days thereafter. The owner 
had visited it each day, and spent some time there each 
time clearing it, and her father kept some tools in it: 
Held, that it was vacant within the meaning of the 
policy.—Fehse v. Council Bluffs I. Co., 8. C. lowa, Sept. 4, 
1888; 39 N. W. Rep. 87. 


114. INSURANCE—Conditions—Waiver. A provision 
in a policy of insurance, that no officer, agent, or rep- 
resentative of the company shull be held to have waived 
any condition therein unless it is indorsed thereon: 
Heid, ineffectual to prevent the company from after 
wards binding itself contrary to such conditions by any 
agent acting within the scope of his general authority. 
-: Lumberton v. Conn. F. I. Co.,8. C. Minn., Aug. 17, 1888; 
39 NN. W. Rep. 76. 


115. INSURANCE—Mutual Benefit — Society. A de- 
cision of the proper tribunal of a mutuul benefit society 
of a controversy between it and one of its members, if 
ferely rendered, is final, —McAlees v. Supreme, etc. Co., 8. 
©. Penn., April 23, 1888; 13 Atl. Rep. 755. 



































116. INSURANCE—Mutual Benefit Society— Forfeiture— 
Waiver. Circumstances stated under which it was 
held that it was properly a question for the jury, 
whether a forfeiture of the policy ina mutual benefit 
society incurred by non payment of dues had been 
waived by the society.— United, etc. Co. v. Schwartz, 8. O. 
Penn., April 30, 188; 13 Atl. Rep. 769. 

117. INSURANCE — Warranty — Ownership of Property. 
— Itis no breach of a warranty in an insurance ap- 
plication, that the applicant is the sule and undisputed 
owner of the property, that a creditor of a former 
owner is suing to subject the property to his judgment, 
when the petition does not allege thatthe former 
owner retains any interest, nor that full ownership did 
not pass by the deed.— Lang v. Hawkeye I. Co., 8. C. lowa, 
Sept. 4, 18:8; 39 N. W. Rep. 86. 

118. INTEREST—Notes—After Maturity. Where a 
note provides for interest at 10 per cent. after matu- 
rity, the prior interest at the same rate being evidenced 
by coupon interest notes, the principal note will bear 
10 per cent. after maturity, but the interest notes only 
7 per cent. though they by terms specify 10 per. cent, — 
Holbrook v. Usher, 8. C. Minn., Aug. 17, 1888; 39 N. W. Rep. 
74. 

119. INTOXICATING LIQUORS— Abatement—Parties. 
Iowa luws do not confer upon a citizen the right to in- 
tervene in a suit commenced by another citizen to 
abute the nuisance of a place where intoxicating liquors 
are sold.— Tennell v. Zeiber, 8. C. lowa, Sept. 4, ls88; 39 N. 
W. Rep. 113. 

120. INTOXICATING LIQUORS— Deposit Facto Law—Fees. 
After the institution of a suit, under the Iowa law, 
to abate a nuisance of selling intuxicating liquors, a law 
was passed authorizing the tuxing of un attorney’s fee 
against the defendant: Arid, that the fee could be 
tuxed in such case.—Campbell v. Mand hied,8.C. lowa, 
Sept. 5, 1888; 39 N. W. Rep. 92. 

121. INTOXICATING LIQUORS—Evidence. Upon an 
indictment for the unlawful sule of intoxicating liquors 
evidence of sales of liquor to other persons within 
twelve months preceeding the first day of the term of 
the court is admissible to show that defendant was en- 
gaged in the business of selling liquors.— State v. Welch, 
8. C. N. H., July 19, 1888; 15 Atl. Rep. 146. 

122. INTOXICATING LIQUORS — License. Circum- 
stances stated under which a person who holds a 
license to sell liquors may nevertheless be held guilty 
of violating the act which prohibits the keeping of such 
liquors fur sale. — Commoniealih v. Welch, 8. J. C. Mass., 
Sept. 24, 1888; ITN. E. Rep. 895. 

123. INTOXICATING LI1IQUORS—Minors — Instruction.— 
Where it appeared that the servant ofthe defendant, 
who hud a license to sell liquors, sold liquor to a minor 
in the absence of the defendant, the jury where properly 
instructed, that if from the evidence they believed this 
fact they should find the defendant guilty. — Common- 
wealth v. Houle, 8. J. C. Mass., Sept. 27, 1888; 17 N. E. Rep. 
86. 

124. INTOXICATING LIQUORS — Sales to Minors. 
Where a minor approuches a bar with one who calls 
for two drinks and two glasses and a bottleis set up, 
and both drink, the bar- keeper is guilty of a gift or sule 
toa minor. — Page v. State, S.C. Ala., July 18, 18:8; 4 
South. Rep. 697. 


125. JUDGMENT— Foreign Judgment. A judgment 
regularly obtained in New York cannot be impeached 
for fraud, in an action to recover the amountof it in 
New Hampshire.—McDonald v. Drew, 8. C. N. H., July 19, 
1888; 15 Atl. Rep. 148. 


126, JUDGMENT—Res Adjudicata—Parties.——A grantor 
selling land, representing a certain mortguge to be 
invalid, is not bound by a decree foreclosing the mort- 
guage, when he is not a party to it though his grantee is, 
and his defense in a suit against him by his grantee, 
that by a proper defense the mortgage would have been 
declared invalid, should not be stricken out. — Ecerling 
v. Holcomb, 8. C. lowa, Sept. 5, 1888; 39 N. W. Rep. 117. 
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127, JODGMENT — Revival — Agreement — Terre ten- 
ants. A revival of a judgment by agreement will 
not revive the lien against the terre tenant after the 
lapse of five years. — Baum v. Custer, 8. C. Penn., 
April 30, 1888; 13 Atl. Rep. 771. 

128. JUDGMENT—Revivor—Sheriff’s Return. Under 
Georgia law, a sheriff’s return on a f. fa, repeated within 
such period of seven years, that he knows of no prop- 
erty on which to levy, prevents the judgment from 
becoming dormant, whether the return be true or false. 
— Pendergast v. Wiseman, 8. C. Ga., March 5, 1888; 78. E. 
Rep 228. 

129. JURISDICTION—Courts — Non-residents. The 
superior court has no jurisdiction of a suit to set aside 
a conveyance against a resident who has parted with 
his interest in the land, when the other defendants are 
non-residents of the county.— Fleetwood v. Dees, 8. C. Ga., 
July 11, 1888; 7S. E. Rep. 102. 


130. JURISDICTION—Federal—Public Lands. Under 
the act of 1887 the federal courts have jurisdiction of a 
claim by a purchaser or his assignee of timber land 
under the act of 1878 to have a patent issue for the 
same.—Jm-s v United States, U. 8. C. C. (Oreg.), July 16, 
1888 ; 35 Fed. Rep. 561. 


131. LANDLORD AND TENANT—Crops—Liens. —— Under 
Alabama law, a landlord has no lien on the crop grown 
by his tenant for advances made to his tenantas a 
hired laborer, to be paid for by his labor. — Powell v. 
State, 8. C. Ala., July 20, 1888; 4 South. Rep. 719. 


132. LANDLORD AND TENANT—Fire—Rent. —— A tenant 
is bound on his covenant to pay rent, thongh the prem- 
ises are partially destroyed by fire, where the lease 
does not provide for the cessation of rentin such event, 
nor covenant that the lessor shall rebuild or repait. — 
Cook v. Anderson, S.C. Ala., July 20, 1888;4 South Rep. 
713. 


133. LiENs—Sales — Execution. Under Alabama 
law, execution cannot issue for the balance unpaid 
after a sale of property to satisfy a vendor’s lien against 
a subpurchaser, though with notice of the lien, who 
did not assume to pay the purchase money due from 
his vendor. — Tell v. Lewis, 8.C. Ala., July 19, 1888; 4 
South. Rep. 695. 


134. LIMITATIONS— Acknowledgment — Post Payment, 
A credit entered on a promissory note by the 
maker operates as a new promise and extends the note 
from that time under the statute of limitations. — Vines 
v. Tift, 8. C. Ga., March 3, 1888; 7 S. E. Rep. 227. 


135. LriwtraT1ons—Probate Judge. The statute of 
limitations begins to run in favor ofa probate judge 
and his sureties for his approval of an administration 
bond with insufficient sureties as aguinst an heir of the 
decedent under guardianship from the time of final set- 
tlement and decree against the administrator. — Leev. 
Wood, 8. C. Ala., July 12, 1888; 4 South. Rep. 693. 


136, LIMITATION—Statute— Pavment. —-— Where de- 
fendant was indebted to plaintiff on a note, and also 
onan obligition for support and paid a quantity of 
sugar intending it for support, but plaintiff credited it 
on the note: Held, that it was not sucha payment as 
would tuke the case out of the statute of limitations. — 
Austin v. McClure, 8. C. Vt., Sept. 11, 1888; 15 Atl. Rep. 
161. 


187. LIMITATION OF ACTIONS—Part Payment — Agents. 
Where a third person agrees to pay a debtor’s 
debt in :nstallments, such uayments made by him op- 
erate to prevent the bar of the statute of limitations as 
effectually as if they had been made by the debtor him- 
self.— Town of Huntington v. Chesmore, 8. C. Vt., Sept. 14, 
1888; 15 Atl. Rep. 173. 


138. MALPRACTICE— Damages — Evid In an 
action against a physician for unskillfal treatment, the 
plaintiff's opinion is not admissible on the question of 
damages, when he is able to describe all the facts bear- 
ing upon the question.— Bain v. Cushman, 8. O. Vt., Sept. 
12, 1888; 15 Atl. Rep. 171. 



































139. MASTER AND SERVANT — Authority of Conductor 
The conductor ofa freight train has implied au- 
thority, in case of the sickness of one of his breakmen 
to employ a person to tuke his place. — Georgia P. R. R- 
v. Propst, 8. C. Ala., July 20, 1888; 4 South. Rep. 711. 

140. MASTER AND SERVANT — Negligence of Master — 
Railroads. When two railroads use terminal facil 
ties in common, the employees of the proprietary 
company, injured by reason solely of the negligent use 
of the truck by the employees of the other company, 
have their redress against the latter company and not 
against their employer. — Georgia, etc. R. R. v. Friddelis, 
8. C. Ga., March 3, 1888; 7S. E. Rep. 214. 

141. MASTER AND SERVANT—Torts of Servant, Un- 
der Georgia law, a railroad is liable in damages for the 
wrongful homicide of its customer by its depot agent 
in his office, while the customer was lawfully there for 
the transaction of business with such agent, appertuain- 
ing to his ugency.—Christian v. Columbus, etc. R. R., 8. C- 
Ga., March 3, 1888; 7S. E. Rep. 216. 

142. MORTGAGE—Foreclosure—Sale. Crops raised 
by ason under an agreement with bis father that he 
should assist in the general farm work, and should 
have in return all he could raise on a particular part «f 
the farm, are no exceptions to the rule that all of a 
tenant’s crops pass ona sale undera mortgage fore- 
closure.—Calcin v. Shimer, N. J. Ct. Chan., Sept. 14, 1888 ; 
15 Atl. Rep. 255. 

143. MORTGAGE—Widow. A mortgagee in posses - 
sion is entitled to the rents and profits until his claim 
is paid, as uguinst the widow, who became the wife of 
the mortgagor after the execution of the mortguge.— 
Waits v. Savage, N. J. Ct. Chan., Aug. 6, 1888; 15 Atl. Rep. 

144, MUNICIPAL CORPORATIONS — Action—Name. 
Under its charter a suit is properly brought against the 
“mayor and council of the city of Gamesville.”— City o 
Gamesville v. Caldwell, 8.C. Ga., May 7, 1888; 758. E. Rep 
99. 

145. MUNICIPAL CORPORATIONS— Assessments—Collec- 
tion. Under Iowa laws, a city council may order 
certified to the auditor for collection assessments for 
street improvements, completed at the time of the 
passuge of the ordinance. — Shaw v. Des Moines County, 
8. C. Iowa, Sept. 4, 1888; 39 N. W. Rep. 101. 

146. MUNICIPAL CORPORATIONS — Defective Sidewalks. 
In an action against a city for an injury caused by 
a defective sidewalk, itis no defense thut it was con- 
structed in the manner customarily adopted by the 
defendant. — Weber v. City of Creston, 8. C. lowa, Sept. 5, 
1888; 39 N. W. Rep. 126. 

147. MUNICIPAL CORPORATIONS— Repairing Sidewalks. 
The charter of defendant imposes on itthe duty 
of keeping sidewalks in repair. — Young v. Village of 
Watercille, 8. C. Minn., Sept. 10, 1888; 39 N. W. Rep. 976. 


148, NEGLIGENCE—Children. An infant of tender 
yeurs may recover damages for injuries inflicted by the 
negligence of the defendant, although the parent or 
guardian of the child negligently permitted him to ex- 
pose himself to danger.—Bisailion v. Blood, 8. C. N. H., 
July 19, 1888; 15 Atl. Rep. 147. 


149. NEGLIGENCE—Contributory Negligence—Carriers. 
—Puassengers. Circumstances stated under which 
a railroad company was held to be guilty of negligence 
in causing an injury to a passenger, and the plaintiff 
was held not to be guilty of contributory negligence.— 
New York, etc. Co. v. Doane, 8. C. Ind., Sept. 20, 1888; 17 N. 
E. Rep. 913. 


150. NEGLIGENCE — Employee — Contributory. A 
brakeman, in descending the ladder on the side of the 
caboose for his own purposes, was struck by the supply- 
pipe of a water tank. He knew there was not sufficient 
room: Held, that he was guilty of contributory negli- 
gence.— Wilson v. Louisville, etc. R. Co., 8. C. Ala., July 19, 
1888; 4 South. Rep. 701. 


151. NEGOTIABLE PAPER—Notice—Protest. Where 
a notice of protest was mailed to a messenger on Jan- 
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uary 11, received by him the next day and dropped in 
the postal box addressed to the indorser, who lived in 
the same town, on the same day: Held, that in a suit 
against the indorser the court properly directed a ver- 
dict for the defendant.—Cassidy v. Kramer, 8. C. Penn., 
April 23, 1888; 13 Atl. Rep. 744. 

152. PARENT AND CHILD—Dealings Retween. Deal- 
ings by a parent with a child’s rights are to be inter- 
preted in the light of the relation of the special facts 
affecting that relation at the time of the transaction.— 
Johnson v. Dooly, 8. C. Ga., March 3, 1888; 78. E. Rep. 225. 

153. PARTNERSHIP—Creditors — Fraud. The pay- 
ment by a partner of his personal debt to the firmis not 
fraudulent as to his individual creditors, and the re- 
ceiver of the partnership can hold such payment against 
such creditors.—Lanier v. Wallace, 8. C. Ind., Sept. 21, 
1888; 17 N. E. Rep 923. 

154. PARTNERSHIP—Dissolution—Accounting—Laches. 
Upon the dissolution of a partnership, after there 
have been two or more settlements between the parties 
and considerable time has elapsed, a bill for an account. 
ing will not be entertained by a court of equity at the 
instance of one partner against the others.—Appeal of 
Iredell, 8. C. Penn., April 23, 1888; 13 Atl. Rep, 752. 

155. PATENTS—Celluloid—Patent Ability. The dis- 
covery of Stevens that fusil oil was an efficient and 
cheap solvent of camphor, in conjunction with nitro- 
cellulose, was patentable. —Cel/uloid Mfg. Co. v. Am. 
Zylonite Co., U. 8. C. C. (N. Y.), April 18, 1888; 35 Fed. Rep. 
301. 

166. PATENTS—Infringement—Cultivators. Patent 
No. 242,497, to E. A. Wright for cultivators,is infringed 
by letters patents Nos. 259,626 aad 266,122.—Egad Mfg. Co. 
v. Moline, etc. Co., U. 8. C. C. (Ia.), May 14, 1888; 35 Fed. 
Rep. 299. =~ 

157. PATENTS—Damages—Motion to Increase. On 
a motion by acomplainant to increase damages, if the 
defendant has acted in good faith and honestly toward 
his adversary the court should not grant the motion.— 
Welling v. Le Ban, U. 8. C. C. (N. Y.), June 18, 1888 ; 35 Fed. 
Rep. 302. 


158. PATENTS—Infringements—Practice—Review. 
The decision of a master to whom has been referred a 
question of infringement will not be disturbed in the 
absence of convincing proof to the contrary.— Welling v. 
Le Ban, U. 8. C. C. (N. Y.), June 18, 1888; 35 Fed. Rep. 301. 

159. PLEDGE—Security—Contract. Circumstances 
stated under which a creditor to whom was pledged, to 
secure a special debt, certain goods, was held to be en- 
titled, under his contract, to hold the balance after pay- 
ing the special debt for the satisfaction of the pledgeor’s 
general indebtedness.— Moors v. Washburn, 8. J.C. Mass., 
June 28, 1888; 17 N. E. Rep. 884. 

160. PLEADINGS —Counterclaims—Damages.——A sued 
B for ten tons of fertilizer sold for use on B’s plantation. 
A sold B twenty tons, which were piled up in A’s ware- 
house. A sold ten tons therefrom to others, agreeing to 
replace it, which he failed to do: Held, that B could 
counterclaim the damages caused to his crop by A’s 
failure to deliver the other ten tons.— Reynolds v. Bell, 8. 
C. Ala., July 19, 1888; 4 South. Rep. 703. 

161. PLEADING—Declaration. A count in a writ, 
which alleges that the acts complained of were com.- 
mitted ‘‘on divers days and times between” two given 
dates, is bad on general demurrer.—Shorey v. Chandler, 
8. J. C. Me., June 18, 1888; 15 Atl. Rep. 223. 


162, PLEADING—Declaration — Statute. Under the 
statute of Vermont, a declaration may, in one count, 
unite a demand for damages and the statutory penalty 
for failure to discharge a chattel mortgage.—Gifin v. 
Barr, 8. C. Vt., Sept. 24, 1888; 15 Atl. Rep. 190. 


163. PLEADINGS — Filing — Discretion. The court 
may allow the plaintiff, in attachment, to file his com- 
plaint after the time fixed by statute.—Perkerson v. Snod- 
grass, 8. C. Ala., May 11, 1888; 4 South. Rep. 752. 


164, PLEADING—Fraud — Demurrer. An allegation 
of fraud in general terms, without stating the facts oon- 









































stituting it, is insufficient, and a demurrer to the bill is 
not a confession of the fraud.—Perry v. Jackson, 8. O. 
Ala., July 20, 1888; 4 South. Rep. 720. 

165, PLEADING—Negligence. In a suit against a 
railroad for injuries received on a trestle by night, alle- 
gations that by ordinary diligence the engineer could 
have seen him, or that if he had blown the whistle 
plaintiff could have fallen between the ties, state no 
cause of action, when it is not stated that he tried to 
escape, or that the engineer saw him, or that the engi- 
neer’s neglect was wilful.— Georgia, etc. R. Co. v. Rich- 
ardson, 8. C. Ga., July 11, 1888; 78. E. Rep. 119. 

166. PLEADINGS—Public Lands—Possession.—Where 
plaintiff bases her right to recover possession of land 
upon the allegation that she duly made timber culture 
entry, giving the number, at the local land office, but 
makes no allegation of ownership, she fails to state a 
cause of action against a defendant admitted to be in 
possession.— Schultz v. Hadler, 8. C. Minn., Sept. 5, 1888; 
39 N. W. Rep. 97. s 


167. PLEADING—Replevin—Mortgage.—Under Alabama 
law, a suggestion by defendant, in a suit for personal 
property, that plaintiff de1ives title from a mortgage, 
is tantamount to an admission of record that pluintiff 
has title, unless it has been divested by payment ot the 
mortgage debt.— Thompson v. Greene, 8. C. Ala., July 26, 
1888; 4 South. Rep. 737. \ 

168. POOR AND PooR LAaws—Apprentice.——Construc- 
tion of Pennsylvania statute relative to the poor and 
poor laws settlements and apprentices as connected 
therewith.—Poor District, etc. Co. v. Poor District, etc. Co., 
8. C. Penn., April 23, 1888; 13 Atl. Rep. 742. 

169. POWERS — Testamentary Powers. Where, by 
will, a discretionary power is conferred upon a trustee 
and his heirs, the power may be exercised by him on 
them, and in the latter case all the heirs are trustees.— 
Williams v. Moliere, 8. C. Vt., Sept. 26, 1888; 15 Atl. Rep. 
197. 

170. PRACTICE—Continuance—Discretion—Review.— 
The question of continuance of a cause rests in the dis- 
cretion of the trial judge. Circumstances stated under 
which a refusal ofthe court to postpone the case will 
not be disturbed on appeal.—Moulder v. Kempf, 8. O. 
Ind., Sept. 18, 1888; 17 N. E. Rep. 906. 

171. PRACTICE—Dismissal—Reinstatement. A mo- 
tion to reinstate a case dismissed for want of prosecu- 
tion, plaintiff’s counsel, not attending because he ex- 
pected his wife to be confined, will be refused, no reason 
being shown for not applying for a continuunce, or for 
not filing his brief.—Zvans v. Kilby, 8. C. Ga., May ll, 
1888; 78. E. Rep. 226. 

172. PRacTIcE—Instruction— Trover and Conversion. 
In an action of trover and conversion the judge 
charged the jury thus: “‘“Now you must not forget you 
are in a civil court and not in a criminal court, you can- 
not convict any person of larceny here, your verdict 
will be a question of dollars and cents and not a ques- 
tion of guilt or innocence.” There was no error in this 
charge prejudicial to defendant.— Taylor v. Lyon, 8. C. 
Penn., April 23, 1888; 13 Atl. Rep. 739. 


173. PRACTICE—Judgment—Entry.—When the court 
tries a case without a jury and directs a judgment, but 
fails to give a decision in writing, stating the facts found 
and conclusious of law, the judgment is irregular and 
the court should set it aside on attention being called 
thereto.— Bush v. Geisey, 8. C. Oreg., June 7, 1888; 19 Pac. 
Rep. 123. 


174. PRACTICE—New Trial—Case Settled. In deter- 
mining a motion for a new trial the court cannot disre- 
gard the case properly settled and allowed, though the 
court may think that the case does not properly set 
forth the facts.—Steinkrauss v. Minneapolis, etc. R. Co., 8. 
C. Minn., Aug. 17, 1888; 39 N. W. Rep. 70. 


175. PRACTICE — Stipulation—Brief of Evidence. 
Where a brief of evidence is filed in vacation after the 
time allowed, and the respondent’s attorney agrees in 
writing that the brief is correct and files it at the request 
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of the movant, with no express reservation as to time, 
the order is substantially complied with.—Mozley v. Kin- 
lock, 8. C. Ga., Nov. 3, 1887; 78. E. Rep. 123. 

176. PRINCIPAL AND SURETY—Release of Surety. A 
judgment against a defendant having been affirmed, he 
obtuined, without the consent of his surety on his super- 
sedeas bond, an injunction restraining further proceed- 
ings: Held, that a release of the surety on the injunc- 
tion bond released the entry on the supersedeas bond, at 
least to the extent of the property owned by the other 
surety.—Lewis v. Armstrong, 8. C. Ga., July 11, 1888; 7 8. 
E. Rep. 114. 

177. PRINCIPAL AND SURETY—Successive Bonds-— Lia- 
bility. When a county treasurer is found to be a 
defaulter at the end of his second term, prima facie the 
defaleation occurred during such second term.—Pine 
County v. Willard, 8. C. Minn., Aug. 17, 1888; 39 N. W. Rep. 
71. 


178. PUBLIC LANDS — Railroads — Pre-emptions. 
Lands were granted to a railroad, which grant expired, 
but was subsequently renewed, subject to pre-emption 
rights which had attached. A’s pre-emption right had 
attached in the interim: Held, that A was entitled to the 
land.—South, etc. R. Co. v. Gilliam, S. C. Ala., July 16, 1888; 
4 South. Rep. 694. 


179, PUBLIC LANDS — Soldier’s Additional Scrip. 
Money paid for the purchase of soldier’s additional 
scrip cannot be recovered on the ground of failure of 
consideration, though the purchaser relied upon false 
representations of the seller.— Mackintosh v. Benton, 8. C. 
Wash. Ter., January Term, 1888; 19 Pac. Rep. 144. 


180. RAILROAD COMPANY— Negligence — Fire. A 
railroad corporation is liable, under Gen. Laws N. H. ch. 
162, § 8, for the destruction by fire from a locomotive of 
wood, coal, ete., deposited on land adjoining its line, 
and there used by a dealer as his stock in trade.—Hasel- 
tine v. Concord, elc. Co.,8. C. N. H., July 19, 1888; 15 Atl. 
Rep. 143. 


181. REPLEVIN—Bailee. Where a colt was given to 
a daughter by the father and after the latter’s death the 
animal was passed into the custody of the daughter’s 
brother for safe-keeping merely, she can maintain an 
an action of replevin against the vendee of her brother 
who had neither title nor authority to sell. — Tittemore, 
v. Labounty, 8. C. Vt., Sept. 24, 1888; 15 Atl. Rep. 196. 


182. SALE—Action for Price. Where one sells prop- 
erty and agrees to accept in payment a note payable on 
time, with security, and the buyer refuses to give the 
note and security, the seller can sue at once.— Foster v. 
Adams, 8. C. Vt., Sept. 12, 1888; 15 Atl. Rep. 169. 


183. SALE—Approval—Condition.—— Where a machine 
is sold upon condition that the purchaser may return it 
if upon trial it does not work to his satisfaction, he may 
return itif he disproves of it, although other people 
think his objection unreasonable.— Seeley v. Welles, 8. C. 
Penn., April 23, 1888; 13 Atl. Rep. 736. 


184. SALE— Breach — Dam»ges. Where one sells 
hay as good hay and its quality cannot be ascertained 
by ordinary examination, because it is bailed up, 
and it proves to be otherwise, the measure of damages is 
the difference between the nature of the hay as it is and 
as it was represented to be. — Brock v. Clark, 8. C. Vt., 
Sept. 14, 1888; 15 Atl. Rep. 173. 


185. SALE— Consideration — Garnishee. A bill of 
sale was made in full payment of the seller’s indebted- 
ness to the purchaser, and stated that the seller had 
conveyed certain realty by separate deed. There being 
no evidence that the price paid was disproportionate 
to the value, it was held that the purchaser was not 
chargeable as garnishee of the seller.— Morrison v. Mor- 
ris, 8. C. Ala., July 11, 1888; 4 South. Rep. 657. 


186. SHERIFF— Escape. A sheriff is not liable for 
an escape where the wardens of the prisoner refused to 
accept custody of a prisoner for debt, who voluntarily 
surrenders himself to them. — Kein v. Saunders, 8. C. 
Penn., April 23, 1888 ; 138 Atl. Rep. 710. 






































187. STOCK- KILLING—Railroads—Statutes. Under 
Georgia law, a claim against a railroad for killing stock 
and for failure to report the same must be established 
by separate proceedings before the justice. — Jones v. 
Americus, etc. R. R., 8.C. Ga., July 11, 1888;78. E. Rep. 
117. 

188 TAXATION—Erroneous A 
When a party aggrieved by an erroneous, but not void, 
assessment, failes to apply to the city or township 
board of equulization, the board of supervisors cannot, 
under Iowa law, rebate the tax.— Van Wagenen v. Board 
of Supervisors, 8.C. Iowa, Sept. 5, 1888; 39 N. W. Rep. 105. 

189. TAXATION— Interest. Under the laws of New 
Hampshire a tux-puyer is bound to pay 10, per cent. in- 
terest on delinquent taxes, although the delay in pay- 
ment wus Cuused by the pendency of an appexsl from 
the nt. — Winnipiseogee, etc. Co. v. Gilford, 8. C. 
N. H., July 19, 1888; 15 Atl. Rep. 137. . 

190. TaxaTION—Lien—Mortgage. Personal tax of 
a mortguge, beco-:ning due after foreclosure and sale of 
the realty tothe mortgagee and before the expiration 
of the right to redeem, constitutes, under Iowa law, a 
lien superior to that of the mortgagee. — New England 
L. § T. Co.,v. Young, 8. C. Iowa, Sept. 5, 1888; 39 N. W. 
Rep. 116. 

191. TAXATION—Sale—Bona Fide Purchaser. ——Where 
an agent, churged with the duty of paying taxes on 
land, purchases it at a tux-sale and conveys it to an 
innocent grantee for value, the latter will be protected 
against the equities of the former owner.—Lamb v. Davis, 
8. C. Iowa, Sept. 5, 1888; 39 N. W. Rep. 114. 

192. TowNsS—Tuaxution—Statute. Construction of 
Vermont statutes relative to the powers of towns to tax 
their citizens to construct public buildings and to rent 
out such portions of them as are not needed for pubic 
purposes. — Bates v. Bassett, 8. C. Vt., Sept. 24, 1888; 15 
Atl. Rep. 200. 

193 TowNns—Trustee—Bonds — Statute—Surety. 
Construction of Indiana statute relative to the author- 
ity of town trustees to issue bonds in the name of the 
town. Where such atrustee has illegally issued bonds 
of that description, the holder thereof has no remedy 
aguinst the sureties of the trustee, as the statute limits 
their responsibility to cases specified in the statute. — 
Grimsley v. State,8.C. Ind., Sept. 22, 1888; 17 N. E. Rep. 
£23. 

194. TROVER AND CONVERSION—Damages— Measure of 
Damages. The measure of damages for trees care- 
lessly but not willfully cut on plaintiff's land is the 
value of the trees immediately after being severed trom 
the land.— Beeee v. Lamprey, 8. C. N. H., July 19, 1888; 15 
Atl. Rep. 133. 

195. Trust — Declaration — Executory Trust. A 
trust can be created by a letter in which the writer 
says to his correspondent that he has purchased land 
and caused the deed to be made to him (the corre- 
spondent) and requesting him to convey the land to the 
writer’s grandchildren. — Gaylord v. City of LaFayette, 8. 
C. Ind., Sept. 18, 1888; 17 N. E. Rep. 899. 

196. Usury—Consideration. Circumstances stated 
under which it wus held that a contract wus not usuri- 
ous because past acts form a good consideration for 
present promises.—Appeal of Trine, 8. C. Penn., April 30, 
1888 ; 13 Atl. Rep. 765. 

197. UsurY—Deed— Equitable Mortgage. A deed 
infected with usury, whether made under the act of 
1871 or under the general law, is void as title, and can- 
not take effect as an equitable mortgage. — McLaren v, 
Clark, 8. C. Ga., March 5, 1888; 7 S. E. Rep. 230. 


198. Usury—Forfeiture. The forfeiture by statute 
fortuking usury is complete as soon as the usury is 
paid, whether in cash or by substituting the note of a 
third person, equivalent to cash. — Jackson v. Garner, 8. 
C. Ga., Nov. 29, 1887; 78. E. Rep. 213. 

199. Usury—Jury.— Where a party advanced money 
to another, for which he was to receive 8 per cent. in- 

erest, and the borrower was to ship him 300 bales of 
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cotton by a given day, paying charges thereon at cer- 
tain rates including commissions, and in case of failure 
to ship to pay $150 per baie for each bule deficient: Held, 
that it was for the jury to decide whether this was an 
honest contract or a mere cover for usury.—Callaway v. 
Butler, 8. C. Ga., March 3, 1888; ', 8. E. Rep. 224. 

200. VENDOR AND VENDEE— Growing Crop — Reserva- 
tion. A reservation in a warranty deed of land of 
the crops that might be produced thereon, to secure the 
interest on the purchase money, is a valid lien, and 
may be foreclosed.— Darling v. Robbins, 8. C. Vt., Sept. 27, 
1888; 15 Atl. Rep. 177. 

201. WHARVES — License. Construction of New 
Jersey statutes relative to wharves. The proprietor of 
up-lands although bolding a license can have no wharf 
privilege as that is dependent upon the ownership of 
the shore-line.— New Jersey, etc. Co. v. Norris, etc. Co., N. 
J. Ct. Chan., Aug. 30, 1888; 15 Atl. Rep. 227. 

202. WiLL—Construction. D, by will, gave to H 
and family, $1,000: Held, that the legacy should be di- 
vided in equal shares between H and his wife and 











daughter, who constituted the family of H at the death 


of the testator, to the exclusion of a child subsequntly 
born. — Laughmaid v. Hurd,8. C. N. H., July 19, 1888; 15 
Atl. Rep. 136, 

203. WILL— Construction. Where it is manifest 
that it was the intention of the te-tator to give all his 
property in equal shares to certain named parties, that 
intention is not defeated by a subsequent change of 
expression from real to personal estate. — Bills v. Put- 
nam, S.C. N. H., July 19, 1888; 15 Atl. Rep. 138. 

204. WILL — Construction. When on account of 
unexpected circumstances it becomes impossible to ex- 
ecute a will as the testator intended, all that the cou.t 








-can do is to make some approximation to the substan- 


tialscheme enunciated thereon. — Wikle v. Woeley,S8. 
C. Ga., May 11, 1888; 7S. E. Rep. 210. 

205. W1LL—Construction—Awmbiguities. Terms of 
a willset forth upon the construction of which it was 
held that the widow of the testator was entitled to one- 
half of the net income of the farm until it should be 
sold and passed into the purchasers possession and that 
she was to be entited to the annual interest of $6 000. — 





- Appeal of Good, 8. C. Penn., April 30, 1888; 18 Atl. Rep. 773. 


206. WILLS—Construction — Beneficiaries. ———~ A tes- 


*tator declared by will that all the property which was 


to go to his daughters under his will he gave to them 
and to each of them and their children, free from the 
control of their parent or any future husband: Held, 
that he intended that the children born after his death 
us wellas those then living should participate in his 
property. — Toole v. Perry, 8. C. Ga., July 11, 1888; 7 8S. E. 
Kep. 118. : 


207. WILL—Lapsed Legacy. Where nothing in the 
will shows that the testator regarded his sister in law 
as occupying the position of a blood-relution, a bequest 
to her, she dying before the testator, lupses, under 
Michigan law. — Mann v. Hyde, 8. C. Mich., July 11; 1888; 
39 N. W. Rep. 78. 


208. WITNESSES— Comparative Credibility. With 
equality in other respects, witnesses, who have the best 








‘opportunity of knowing the facts, are to be believed in 


preference to witnesses not so well situated. — Gregory 
v. State 8. C. Ga., March 3, 1888; 7S. E. Rep. 222. 


209. WITNESS— Cross-examination. 





In an action 


-on a note, claimed by defendant to be forged, plaintiff 


was asked on cross-examination as to the consideration 
how the amount was determined, and when the note 
was presented. These matters had not been testified 
toin chief: Held, that the exclusion of the questions 
was within the discretion of the court.—Riordan v. Gug- 
gerty, 8. C. lowa, Sept. 4, 1888; 39 N. W. Rep. 107. 


210. WRITS—Service—Deputy.——A sheriff may depute 
any proper person to serve a writ by an authority in 
writing either upon the back of the writ or on aseparate 
paper attached thereto. — Corodry vr. Johnson, S. C. Vt., 


Sept. 25, 1888; 15 Atl. Rep. 188. 
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The Students’ Law Lexicon, a Dictionary of Legal 
Words and Phrases with Appendices Explaiuin 
Abbreviations and References to Reports an 
Giving the Meaning of Latin and French Maxims 
Commonly Found in Law Bovuks. By William C. 
Cochran of the Cincinnati Bar, Cincinnati: Robert 
Clarke and Co. 1888. 

The only fault we ever heard found with a dictionary 
as dictionary was that it was bad for continuous read- 
ing, because it changed the subject too often. As, how- 
ever, a dictionary is not designed for continuous read- 
ing, that peculiarity is in fact the chief merit of works 
of that character. The oftener a lexicon or dictionary 
changes the subject the more perfect and complete it 
is. The work now upon our table strikes us as likely 
to prove of very great value to the class of persons 
(law students) to whom it is especially addressed. It 
contains a vast amount of useful information which 
the law student, however liberally educated, cannot be 
reasonably supposed to possess, and we may safely 
add that the book will richly repay frequent reference 
by lawyers of many years’ standing. We bearuly com- 
mend the work to the profession of all classe-, and 
especially its younger members, as worthy oftheir 
highest favor. 


Federal Decisions. Cases Argued and Determined in 
the Supreme, Circuit and District Courts of the 
Uniteu States. Comprising the Opinions of those 
Courts from the Time of tueir Organizauon to the 
Present Date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys- 
geveral, and the Opinions of General Importance 
of the Territorial Courts. Arranged by William G. 
Myer, Author of an Index to the United S.utes 
Supreme Court Reports; also Indexes to the Re- 
ports of Lilinois, Ouio, lowa, Missouri, and Ten- 
nessee, a digest of the Texas Keports, and local 
woik on Pieading and Practice. Vol. XXVLII. 
Taxes—Weights aud Measures. St. Luuis, Mo.: 
The Gilbert Book Company. 1838. 

We have now to welcome the arrival of the twenty- 
eighth volume of Myers’ Federal Decision. We have 
so often reviewed the several volumes of this work 
that there is absolutely nothing new to say on the 
general merits of the volume before us, except to note 
the fact that the subjects treated in it are of particular 
interest. The volume opens with decisions on the 
subject of taxes, and as taxation is a matter which 
comes home to the “business and bosoms,’ and es- 
pecially the pockets of all mankind, the cases on that 
subject will be referred to with special interest. We 
learn from the highest authority that, in the early 
years of the Christian Era, a decree went forth from 
the Cesar of that day that all the world should be 
taxed, and the example of that potentate has ever 
since been followed in all countries with a “ persever- 
ance worthy of a better cause.”” The volume before 
us, we need hardly say, is fully up to the standard of 
its predecessors, and we may fairly expect that the 
final volumes of the series, which we belieye will not 
exceed two or three in number, will forma fitting con- 
clusion to a work which has no equal in importance 
and value to the profession. 
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